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PO3aiNn 1. KPUMIHAJIbHE NMPABO TA KPUMIHOJNOTIA

Cupopina lapuHa

ctygeHTka lll kypcy topngmyHoro dpakynsteTy
[OBH3 «HauioHanbHWi ripH1ynmn yHiBEpcUTeT»
M. [JHinponeTpoBCbK

HaykoBun kepiBHuK : JleHb B.B

[Mpodrecop kadenpu KpMiHaNbLHOro npasa

Ta KPUMIHONOTIT, K.}0.H., AOLEHT

OKPEMI BUON BUKPAOAHDL: BIKTUMOJIOII4YHI ACNEKTU

Ha cborogHi nutaHHio 60poTbbK 3i 3NOYMHAMKM NPOTU BMACHOCTI, a came Taknum
3rouMHam K rpabix npuginseteca 6arato yeBarun. Lle MOXHa noAcHUTM TuMm, WO B
CTPYKTYpi CydacHOT 3NOYUHHOCTI B YKpaiHi, BKa3aHi 3N04YMHM € OOCUTb MOLUMPEHUMMWN.
BaxxnnBo 3a3HaunTy, WO BaXXNMBY B MEXaHi3Mi LUX 3MOYUHIB BigirpatoTb AKOCTI Nogemn,
AKki cTanu >xepTBamn. TobTO, HeobXidHO NpuAINUTU yBary came BiKTUMOMOrYHUM
acrnekTam y LMX 3noYmHaXx, OCKINIbKM BUBYEHHS Ta aHanidyBaHHSA NOBEAiIHKM NOAMHM Ta
BNPOBaPKEHHS CUCTEMW BUXOBaHHSA, Yy MojanbloMy [[OMOMOXYTb 3anobirtm Ta
3MEHLUNTN 3NOYNHN NEBHMX KaTeropin. Big noBeaiHkn ocobu 3anexntb ayxe barato, a
iHO4i Make Bce, HaBiTb BiAOYAETbCS 3M0YMH UM Hi.

[yxe Benuke 3HayeHHS Mae BM3HAYEHHS1 B3AEMOBIAHOCUH MK 3MIOYUHLEM i XXepTBOK
3M0YNHY ANs MOro pos3kputTd. Ha >xanb, ane nicna BYMHEHHSA 3M104MHY, yBara
NPaBOOXOPOHLIB 30CEPEMKYETLCA NULIE Ha 0cobi 3MOYMHLSA, XO4Ya BUBYEHHSA MOTO
NnoBeiHKM - Lie Nule O4Ha CTOPOHa 3SI0MUHY, a iHWwa — ue noTepninvm i Noro BiKTUMHa
noseiHKa.

BikTMmonoriyHi acnekTn BigirpatoTb BaXXnNUBY PoSfib NPU BYMHEHHI pO306O0IB, OCKiINbKM
noguvHa CBOEK MOBEAIHKOW 34aTHa NOpOMXKyBaTW, NPUCKOPKOBATW, YCKMagHHOBaTU
3M04UHHI i1 B KOHKPETHUX CUTyaLiax.

Hanpuknag, rpabik € [OoCuTb pPO3NOBCHOAXKEHUMM  3MOoYMHOM. 3rigHo cT. 186
KpumiHanbHoro kogekcy YkpaiHu, rpabik — ue BiAKpuUTe BUKpPaAZAEHHS YyXoro marnHa [1,
C.70-71].

barato HaykoBUiB HaronowywTb, WO HaMPO3MNOBCIOMKEHUM MNpegMeToM
norpabyBaHHs € NpeamMeTn oasary, rpowi. Y Haw 4Yac, AOCUTb MOWMUPEHUM NpeaMeToM
norpabyBaHHA € MOGinbHiI TenedoHn. BoHn ctanu igeansHUM npegMeToMm 3f04NHHOIO
NOCAraHHs, OCKINbKM MpU CBOIX HEBENUKMX PO3Mipax MalTb 3HA4YHY BapTiCTb. TaKOX,
OOCUTb NOLIMPEHUM NPEeAMETOM BUKPAAEHHSA € 4OPOrOLiHHI KOLLUTOBHOCTI.

Ha Hawy [aymKy, BM3HaYanbHUMW BIKTUMOSOMYHMMUM  acrekTamu, noseryrnymMmm
3M104YMHLII0 NpoLEC BUKpaaeHHs | 6e3nocepeaHbO BUNHEHHS 3M10UMHY €:

1. TemMHun yac gobwm;

2. MNOCTiHE KOPUCTYBaHHA CBOIM arnapaTtoM, a TaKoX HOCIHHS WMOro y nerkogocTyrnHUX
MicLSX;

3. 3Haxo[XeHHs B rpOMaACbKUX MiCLSX;

4. Bik ocobu;

5. Tenna nopa poky;

6. 3HaxXooKeHHs BriacHuka pedi (MobinbHOro TenegoHy abo iH. pedi) B CTaHi

ankoronbHOro abo HapKOTUYHOIO CIM'AHIHHS;
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7. 3anuuleHHsi BTaCHMKOM CBOET pedi 6e3 Harnaay.
8. Cratb ocobu

Buxogaum 3 uboro, He06XigHO PO3rNAHYTU KOXHUIA acnekT Binblu geTanbHile.
1.3aranbHo BigOMO, WO GinbwicTe norpabyBaHb BYMHAKTLCA Y TEMHUA 4Yac [oowm,
OCKINbKM KifnbKiCTb BUMNagKoBUX CBIOKIB y TaKOMY pasi 3BejeHa 40 MiHIMyMY.
HeobxigHO TakoX 3a3HaunTh, WO Y CBITAMA 4Yac [oOu iHKonu rnerwe 34iNCHUTK
HeHacUnNbHULBKI rpabexi, Npu BiNbLOMY YNCHi CTOPOHHIX OCID, Tak SK noanHa, y CBITNy
nopy Aobu, BBaxkae cebde BinbLU 3axXuULLEHOI0 | HE BBaXKae 3a HEOOXiaHEe TPMMAaTU KOLUTOBHI
peui B GinblLue 3axuLeHnX MiCUsX.

2. [llocTinHe [JeMOHCTpyBaHHA CBOIX peyen, a TaKoX HOCIHHA IX Yy
NEerkogocTynHUX MiCUSAX, TakUX SK KMLLIEHI, BIAKPUTI CYMKM Towo. BBaxkaemo Le ogHuM i3
BIKTUMOSOTiYHMX aCnekTiB Npu BUKPAAEHHSX. 3N0OYMHELb Y TaKUX CUTYaLisiX po3yMie nNpo
nerko AOCTYNHICTb  TaKUX peyven i NerkicTb IX BUKPageHHS.

3.BinbLWicTb NOAIGHNX 3MOYMHIB BUMHSETHCA Y MICLSIX BESTMKOTO CKYMYEHHS Noaen
(rpomaacbkmx micusx). Lle cnpnymMHeHo Tum, Wo y nodibHmx cutyauisx HabaraTo nerwe
3arybuTtucsa y HaToBni, i HabaraTo nerwe, HENOMITHO 45151 CaMOi XXepTBU, BUTATHYTU peui,
Hanpuknag HeobepeXXHMM TMOLWTOBXOM , HiXK BYMHUTM MNEBHUA 3MOYUH Y Micuax
HEBENNKOro CKYMYeHHs nogen.

4. lNMepeBaxHa BiNbLUICTb XepTB NOAIGHUX BUKpaAeHb, Npunagae Ha KaTeropito
ocib y Biui Big 15 go 30 pokiB. Ak 3a3Havana y csoin npaui T. OguHUoBa, WO 3a
pesynbTatamu OnNUTyBaHb, HaNbINbLL BIKTUMHOK KaTeropieto € ocobu y Biui Big 18 go 28
pokis [2, C.45 - 50]. Lle cnpnyMHeHO TuM, WO OcoOM B LbOMY Bili HamarawTbCs
CaMOyTBEPANTUCS LUMISAXOM HOCIHHA MOAHOro O4sAry, KOLUTOBHOCTEW, a TaKOX LOPOrmx
MOBINbHUX TenegoHiB. TakoX ocobu B LbOMY BiLi, 0COGNMMBO MOSIOAb, HE 3BEPTalOTb
yBary Ha nerko AOCTYMHICTb CBOIX peyen, Lo i CTaE OOHUM i3 FOSIOBHUX BIKTUMHMX
acnekTiB, NPy BUKPAOEHHSIX.

5.Takox, 3aranbHOBigOMWA pakT, WO O6iNbWiCTb BUKpageHb BCE X Taku
NPUXOANTBCA Ha TEenny Nopy POKY, OCKINbKW MEBHI peudi (30Nn0Ti NnaHuoxXkn, bpacnetn,
TenegoHn) He MOXNUBO 3axoBaTW Mig BEPXHIM OAArOM i BOHW HOCATLCS Ha ovax Yy
OTOMYHOUMX, | BHOBY X Taku, OCTYN OO TaknX peyen € BinbLl CrpoLLeHNM.

6.Ha Hawy gymKky, ogHUM i3 BIKTUMOMOriYHUX acnekTiB € came cTaH ocobwu. IMig
Yyac ankorofnbHOro abo HapKOTUYHOIO CM’SIHIHHA Y NIIOANHU 3HUXKXYETLCS yBara, LWBUAKICTb
peakuii, 3'aBNSETbCA HEYBaXHICTb, MNOrpLIYeTbCA nam'sate. Bei ui pakTtopn HagawTb
3MoYnHL0 BiNbLUICTb Nepesar, ANsi BUNHEHHS 3M104MHY Binbll HEMOMITHO | 4O3BOMSE HE
obmexyBaTUCs OAHIEID pivyLo.

7.BaxnuBum acnektomMm € Te, WO MNogM He 3aBXau NpuainaiTb yBary TOMy, LUO
3anuwaroTb CBOI pedi 6e3 Harnagy. Yepes CBOKW NErkoBaXHiCTb, NogM OyXKe 4acTo
CTaHOBNATLCA XepTBaMn NOAiIGHNX 3M04YMHIB, CNOAIBAKOYNCE HA NOPSAHICTE OTOYYHOUMX.

8.3aranbHoBigoMuM haktom € Te, Wo 0cobu XiHO4YOI cTaTi CTalTb XepTBamu
BUKPaAeHb YacTiwe 4onoBikiB. [epeBaXHO Lie NoB’dA3aH0 3 TUM, WO 0COOM XIHOYOI CTaTi
HEe MOXYTb YMHUTU CYNpOTMB, TAKOX BaX/UBO 3a3HAYMTU, LLO XIHKW He NpuAainstoTb
3HAYHOI yBarn TOMy, XIiHOYi CYMKWN € NerkogocTynHUM MicLuem, 0COBNMBO Npu BENMKOMY
CKYMYeHHIi noaen.

3 BMWE3a3HAYEHOr0 MOXHa 3poOUTUM BUCHOBOK, WO 0OCOGM iHKONMW He
YCBIOOMIIOKOTL TOro (PakTy, O MOXYTb NOCTPaXaaTu Bif BUKpaLEeHHS caMe Yepes CBO
HeobayHiCTb. HeobxiaHO 3ayBaxuTu Te, WO Han4acTile NPUYNHOK BKa3aHOro 3r104MHY
CTae camMe HeyBaXHiCTb, HeobepexXHe CTaBfEHHHA, a TaKoX MPOBOKyoYa MNOBefiHKa
ocobun, ToO6TO BIKTUMOMOriYHI acnekTu. 3HayHa KinbkiCTb NOAiIOHMX 3no4YuMHIB Morna ©



3HU3UTUCS, 3aBOSKM HANEXHO Mid NCUXONOTiYHIN NoBeaiHLi Ntoaen, Npuainsanu BignoBiaHi
MipU No 36epeXXeHH0 CBOIX peyen i Bynun BinbLl yBaXKHUMMN.

Cnucok BUKOPUCTaAHOI NiTepaTypu:

1.KpumiHanbHMin kogekc YKpaiHW: 4YMHHE 3aKOHOOABCTBO i3 3MiHamu Ta pgonoB. Ha 03 ciyHa 2014

poky;[Bignosigae odiu. TekcToBi] — K: Anepta, 2014. 188c.1
2. T.B. OguHuoBa «[lMNoxuuweHne MobunbHbIX TenegoHOB: BUKTUMHLIE dhakTopbl» // BikTiMonoriyHi
acnekTu 3noYvmMHHocTI: KpumiHonoriyHi gocnimkeHHs: Bunyck 1/ JlyraH. gepx. yH-T BHYTp. cnpas; JlyraH.

Nymanict. UenTp; [Bign. pea. B.l. Moknag]. - Jlyrancek: PBB JIAYBC, 2006. — 152c.
AHicimoB [JMutpo Onekcinosuny

KypcaHT Il kypcy

OBHS «[HinponeTpoBCbKkNi AepXaBHU YHIBEPCUTET BHYTPILLHIX CnpaB»
M. [IHinponeTpoBCbK

HaykoBui kepiBHuk: La6nuctun B.B.
KaHOnOaT HPUANYHUX HayK, OOUEHT

OKPEMI MUTAHHSA 3BINIbHEHHA BI4 KPUMIHAIIBHOI BIAMNOBIAANBHOCTI Y 3B’A3KY 3 AINOBUM

KAATTAM

3 HabyTTam uYmHHOcTi KpumiHanbHum kogekcom (gani — KK) Ykpainn 2001 poky
po3no4vanocs BMNPOBAMXEHHA Yy MNpPaBO3aCTOCOBHY NpPaKTUKy Bnepwe dqopmMasbHO
BiJOKPEMITIEHOrO KOMIMSEKCY HOPM, WO nepeabadaloTb 3BiNbHEHHSA Big KpUMiHANbHOI
BignoBiganbHOCTI.

Tak, 3rigHo 3 gaHnmu JepxaBHOI cyqoBOI agMiHicTpauil YKpaiHu, Big KpUMiHanbHOI
BignoBiganbHoOcTi 6ynu 3BinbHeHi y 2002 poui — 12579 ocib, y 2003 poui — 27079 ocib, y
2004 poui — 22557 ocib, y 2005 poui — 30260 ocib, y 2006 poui — 23655 oci6, y 2007 poui
— 32021, ay 2008 poui— 22789 ocib. Ak BUOHO, 4iANbHICTE HaLIOI AepXaBu cnpsiMoBaHa
Ha OOCArHEHHS Linen KpuMiHanbHOro npaesa 3acobamm 3aoxodeHHs i TpuBae 3 2001 poky
00 TenepiwHboro yacy [1].

OpHuMm i3 BUAIB 3BINbHEHHS Big KPMMiHaNbHOI BigNOBIAANbHOCTI € AioBe KaaTTs.
BusHa4deHHs uiel niactaBn HagaeTbes B Aes’sitomy po3saini KK Ykpainu cT. 45
«3BiNbHEHHSA Big KpMMiHaNbHOI BigNOBIAaNbLHOCTI y 3B’A3KY 3 AinoBuM kaaTtam». Ocoba,
sika BrnepLlle BYMHWUMA 3M0YUH HEBESMKOI TSXKKOCTI, 3BIiNIbHAETbCA Big KPUMiHANbHOT
Bi4MOBIAANbHOCTI, SKWO BOHA MICNS BYMHEHHS 3M04YMHY LMPO MnoKasnacs, akTUBHO
cnpusana po3KpUTTIO 3fTI0MUHY i MOBHICTHO BigLlKoAyBana 3asaaHi Heto 36uTku abo ycyHyna
3anogisiHy wKkoay.

B.B. Apow npoaHanizysaBwu, cT. 45 KK YkpaiHu, OQiNWOB BUCHOBKY, LLO AinoBe
KaaTTS XapakTepu3yeTbCs TPbOMa efleMeHTaMn, a came: LMPUM PO3KasiHHAM, akTUBHUM
CMPUSAHHAM PO3KPUTTIO 3II0MMHY Ta MOBHMM BIiALLIKOAYBAHHA 3anodisiHoro 36mutky abo
YCYHEHHSIM HaHeceHOoI Wwkoaun. BiH BBaxae, WO BiACYTHICTb Xxo4a 6 OHi€El i3 3a3HaYeHnx
CKNagoBUX OiNOBOro KaaTTa BUKMOYAE 3BifIbHEHHA Bif KPUMIiHAMbHOI BigNOBIgaNbHOCTI
Ha nigcTtasi cT. 45 KK YkpaiHn. BUKnto4YeHHss MOXXYTb CTAHOBUTU NLLIE BUNALKN BUNHEHHS
3r104MHy abo 3amaxy Ha HbOro, BHACMIAOK SIKUX HEe 3anofissHui 36uTok abo He HaHeceHa
wkoaa [2].

Mwn moxxemo nobaunTu, Wwo 3akoHogaseub npu NpunHATTI KK YkpaiHn

2001 poky Bba4as, LU0 BCi enemMeHTn nepeabayeHi B CT. 45 € 060B’A3KOBUMM.
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3 MOMEHTY BYMHEHHS 3MOYMHY MOYMHAKTBCA KPUMiHaNbHO-NPaBoBi BIAHOCUHU, SKI
CNpPsSAMOBaHiI Ha BCTAHOBMEHHS KpWUMiHANbHOI BignoBiganbHOCTI 0cobi, WO BYMHUNA
3nourH. OfHak HagaBHICTbL nepedymMoB Ta nigcrtas, BM3HadeHux cT. 45 KK Ykpainu,
CTBOpPIOE iHWIi npaBoBi Hacnigkn. [lepcnektMBa MPUTATHEHHS OO KPUMiHANbHOI
Bi4MOBIAANbHOCTI Yy 3B’sI3KY 3 UMM 3MIHIOETbCA Ha 3BiflbHEHHSA Bi4 KPUMiHANbHOI
BignoBiganbHOCTI. 3MiHA KpUMiHanNbHO-NPaBOBUX HACMIgKIB 3NOYUHY B pesynbTarTi
0INOBOro KasaTTA MOBWHHA CBIOYUTM | NPO 3MiHY KPUMIiHASIbHO-NPaBOBUX BIAHOCUH. TyT
Cnif po3rnAHYTU AeKiNbka MOXINBUX BapiaHTiB: 1) KpMMiHaNbHO-MPaBoBi BiAHOCUHU He
3MIHIOKOTBCS; 2) KpUMIHANbHO-NPaBOBI BIQHOCUHN 3YNUHAKOTLCS; 3) KPMMiHaNbHOMPaBoBI
BIAHOCUHW HEe 3YNUHSATBLCS, a TPAaHCOPMYIOTLCS B iHLWKWK 1X BUA [3].

Cnpobyemo B pamkax i€l 4ONOBIAi PO3rnsHYTU KOXHUN i3 LMX BapiaHTiB.

Micna pinoBoro KaaTTs B Aep)kaBu BUHMKAE 0OOB’SA30K 3BiflbHUTM Taky ocoby Bia
KpvMiHanbHOI BignosiganbHOCTi. TobTo npu TOMy camomy CyO’ekKTHOMY cKragi
3MiHIOIOTECA NMpaBa Ta OOOB’SI3KM CTOPiH. 3a3HayeHe CBigYUTbL NPO Te, WO nepLunin
BapiaHT € HeBipHUM. BuGip MiX iHWKUMKU BapiaHTaMu 3anexuTb Big TOro, WO PO3yMmiTM nig
00’EKTOM KpMMiHANbHO-MPaBoBUX BiAHOCWMH. OCTaHHIM Yy Hayui BM3HAYaeTbCsl MO-Pi3HOMY.
3oKkpema, aBTOpM NigpyvHMKa 3 KPMMiHANbHOro npaea, NiAroTOBIIEHOrO KONMEKTMBOM Kadeapwu
KpuMiHanbHOro npasa HauioHanbHOI opuanvHOl akagemil YKpaiHu, BBaXKaloTb, LLO TaKuMM
00’eKTOM € 0COOMCTi, MaHOBI abo0 iHLWI 6nara ocobu, 3aMeHLLEHHS SKUX NepeabdbadaeTbCcs B CaHKLT
ctatti Ocobnueoi YacTuHu KK YkpaiHn, 3a sikoro ocoba BU3HAETBCA BUHHOK Y BYMHEHHI 3NTOYMHY,
i SKi BU3Ha4eHi obBnHyBanbHUM BUpokom cyay. H0.b. MenbHMKOBaA iHWOT AYMKW: KOXHi OKpeMi
KpUMiHanbHO-NPaBOBi BiAHOCUHN MaloTb CBiMl crieuianibHUN OO’€KT — KOHKPETHE KpUMiHanbHe
nokapaHHs 3a 3noudnHHe gisHHA. B.[1. box’eB Ta E.A. ®ponos 06’eKT KpMMiHanbHO-NPaBoOBUX
BiHOCWH BM3HAYal0Tb 9K KpMMiHanbHy BignosiganbHicte. H.A. Orypuos Takum 06’eKTOM BBaXae
3n0o4nH, a A.l. CaHTanoB — 3rounHuA. YABNAETLCA GinbLL NEePEeKOHNMBO NO3ULLIA, 3rigHO 3 SIKOH
00’EKTOM KpMMIHANbHO-NMPaBOBUX BiAHOCWMH € KpuMiHarnbHa BignosiganbHicTb. licns ainoBoro
KasTTa Npo NPUTArHEHHS 0COBM OO KpMMiIHANbHOI BiANOBiAanbHOCTI He MoXe ByTu | moBwu [3].

3 BuLLE 3a3HAYEHOTO MW MOXEMO [LiATM BUCHOBKY, LLO 3BifIbHEHHSA Bi4 KPUMiHANbHOI
Bi4MOBIAANbHOCTI Y 3B’A3KY 3 OINOBMM KasaTTAM, §K i OyAb-9KUMA iHWWA BUA 3BINIbHEHHS Big
KpUMiHanbHOI BiAMOBIAANLHOCTI, € POPMOK AOCTPOKOBOrO 3YNMUHEHHS KPUMiHanNbHO-NPaBoOBUX
BIQHOCWH Yy TOMY BMfj, B AKOMY BOHW nepebyBanu Ao uboro. MNpuiHATTS Cy4oM AiMoBOro KaaTTs
€ PUANYHUM (aKTOM, KU 3YMUHAE NPU LLbOMY KPUMiHanNbHO-NpaBoOBi BiAHOCUHM.

Cnucok BuKopuctaHoi nitepatypu: 1. Kosak O. C. EdeKkTUBHICTb 3BiNbHEHHS BIf
KpMMiHanbHOI BignoBiganbHOCTI B YKpaiHi :
moHorpadis / O. C. Kosak ; 3a peg. O. M. bangypku. — K. : Ocsita Ykpainu, 2009. — C. 204.

2.  Apow B. B. [linoBe kaaTTa sk NigCcTaBa 3BiflbHEHHS Bi KpMMiHANbHOI BiaMOBIiAaNbHOCTI
nepenbaveHa 3aranbHo YacTuHoo KpumiHaneHoro kogekcy Ykpainm / B. B. Apow // ®opym npasa.

— 2013. - Ne 1. — C.1244-1250 [EnekTpoHHuMM pecypc]. — Pexum pgoctyny:
http://archive.nbuv.gov.ua/ejournals/FP/2013-1/13yvvkku.pdf.
3.  Cronspenko HO. [linoBe kaaTTa Ta KpMMiHanbHa BignoBiganbHICTb / 0.

CronsipeHko // AktyanbHi npobnemn kpumiHanbHoro npaesa YkpaiHu. — 2007 - XapkiB. — C.73-75 [EnexkTpoHHUI
pecypc]. — Pexum goctyny: http://library.nulau.edu.ua/POLN_TEXT/SBORNIKI/24.htm
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BukoBa KatepnHa KocTsAHTUHIBHA
ctyaeHTka rpynu E[1-13m, pbakynbTeT MEHEeXXMEHTY
[OBH3 «HauioHanbHWin ripHMyniA yHiBEPCUTETY
M. [AHinponeTpoBCbK
HaykoBuin  kepiBHuk: JleHb B.B
npodpecop, K.l0.H., 4OLEHT

EKONOIYHA BE3MEKA Y BYT'JIbHIA MPOMUCIOBCTI:
OKPEMI NMATAHHA

3rigHO i3 3akoHOM YkpaiHM «[1pO OXOPOHY HaBKOMULLIHLOMO MNPUPOAHOIO
cepepoBuay», ekonoriyHa 6e3neka — Ue TakM CTaH HABKOJIMLUHBOINO NPUPOLHOrO
cepefosuLa, nNpu sikoMy 3abesnevyeTbcs 3anobiraHHs NOripLLIEHHIO EKONOMYHOro CTaHy
Ta BMHUKHEHHIO HEGe3nekn anga 3gopos's nogen [1].

Hanbinbw Hebe3neyHi ana npupogHOro cepenoBulla ripHUYO-MeTanyprinHi
nignpuemcTtea. Benukol wkogu ui nignpuemctBa 3aBAaloTb MOBITPSHOMY 6GacenHy,
CAPUYMHIOYN NOSABY KMCMOTHUX AOLLUIB, 3eMeNbHUM pecypcam, yTBOPHOKYKN Kap'epu, a
TaKoX 3yMOBJOOTb 3HA4YHE TennoBe 3abpyaHEeHH:A cepeoBuLLa.

ByrinbHa npoMUCNOBICTb CNPUYNHSE Uiy HU3KY CEPUO3HMX EKONOTYHNX Npobnem,

a came, — 3abpyaHEHHs NOBITPS, 3MiHA reonorivyHoOro, rigposioriYyHOro Ta rigpoxXiMiyHoOro
PeXUMIB TEPUTOPIN Ha SIKMX PO3TalLOBaHi ByrneaobyBHi nignpuemctea. 3Baxawoum Ha
3HaYHUW BMNMB BYFifIbHUX MNIANPUEMCTB Ha CTaH HaBKOMULWIHBOIO cepeaoBulla, Ha
3aKOHO4ABYOMY PiBHiI Bynu 3akpinneHi OCHOBHI eKONOriYHi BUMOrn y cdpepi NpoBeaeHHs
ripHMYKnx pobiT, a came:

* po3TallyBaHHA BUPOOHMYMX MigpOo34iniB ripHMYoro NignpMeMcTBa, CKradiB KOPUCHUX
KoManwH i Bigsarnis nopig 3 ypaxyBaHHAM MOXITMBOCTI NPOBeAEeHHS NpOifiakTUYHUX  3axonis
woao 3anobiraHHA X caMO3aMaHHIo;

* 3aCTOCYBaHHS eKOSoriyHoO 6e3neYHmX ripHUYMX TEXHOMOTIN;

* BMNPOBaXEHHs NnepenoBMX TEXHOSONA NPOBEOEHHA TFipHMYMX pobBIT Ta OYULLEHHS
CTIYHUX BOZ i BignpaubOBaHOro NoBiTps;

* pauioHanbHe BUKOPUCTAHHA  MiHepanbHWX BigXOAiB NOpigHUX BigBanis (CXOBULL)
ONs NOBTOPHOI NepepobKn Ha OCHOBI LUMPOKOrO 3aCTOCYBAHHSA HOBITHIX TEXHOSOTrIN;
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* OpraHisauia CaHiTapHO-3aXMCHOI 30HW MK  TIPHUYUM NIANPUEMCTBOM i XXUNUMU
OyniBnsmMu  BignNoBiAHO A0 3aKOHOAABCTBA; O 3anobiraHHA ociaaHHIo, NiaTONMNEHHIO,
3ab0no4vyBaHHI0, 3aCONEHHI0, BUCYLLEHHIO Ta 3abpyQHEHHIO BiaXo4amMu BUPOOHMLITBA NOBEPXHI
3eMni;

* 3anobiraHHs HECNPUATNIMBOMY BMSIMBY BOAOBIABEAEHHS 3 FiPHUYMX
BMPOOOK Ha piBEHb rPYHTOBUX BOZ, i MOBEPXHEBI BOAHI 00'€KTY;

*  3HMWKEHHS PIiBHA BUKUAIB, CKMAIB PEYOBMH, WO 3abpyaHOTb JOBKINNA Yy Npoueci
ripHM4Yoro BMPOOHMUTBA, Ta BXUTTA 3axodiB WOAO 3anobiraHHs aBapinHUM  cuTyauisim,
NnoB'A3aHMM i3 3annoBMMKW Ta panTOBMMU BUKMOAMMU | CKUOAMMU;

* CBO€4YacHe NpoBefeHHs pekyrnbTuBaLii 3emernb;

e [oAepXaHHs iHWnX BUMOT, nepeabavyeHmx 3aKOHOO4ABCTBOM  MPO OXOPOHY
HaBKOMULLUHBOIrO NPUPOgHOro cepeaosuiia [2].

[MpoekTamu ripHMymx nignpuemMmcTB nepeagbadaroTbCs 3axoaun LoAo 3anobiraHHs
LWKIOIMBOMY BMAMBY TFipHUYMX pOBIT Ha XUTTS Ta 340POB'A HaceneHHsl, [OOBKINga Ta
NpupoaHi  pecypcu, SAKi  34INCHIOTLCA BACHMKOM  (KEPIBHMKOM)  TFipHUYOro
nignpuemcTea BigNoOBIAHO [0 3aKOHOA4ABCTBA.

Mig yac npoekTyBaHHsA, OydiBHMUTBA Ta ekcnnyartauil FipHUYMX NiIGNPUEMCTB i
ripHMYMX BUPOBOK 34INCHIOITLCA 3axXoaun, CNpsSMOBaHi Ha 30epeXkeHHs BOOHUX 06'eKTiB,
nicoBUX MacuBiB Ta OXOPOHY BOAOHOCHUX TFOPU3OHTIB (MNacTiB) Big BUCHaXEHHS
(3abpyaHeHHs). byaiBHMUTBO Ta BBEOEHHS B eKcnnyaTauilo ripHMYnX NianpueMcTs, He
3abe3neyeHnx oYNCHMMK crnopyagamm, 3abOpPOHSETLCS.

lMpoTe, He3BaXa4un Ha 3aKoHOA4AaBYe 3aKkpinneHHs1 3a3HadYeHnUX BUMOT, 3a OCTaHHI
POKM Y BYTifNIbHUX perioHax 3 Hag3BMYaMHO BUCOKMM TEXHOTEHHMM  HaBaHTaXXEHHAM
Bil AOisnNbHOCTI  BYrneBMaobyBHMX NIANPUEMCTB Ta iHTEHcudikauii npouecis, LWO
BUHUKAIOTb B XOAi niksigauii 36UTKOBMX LWaxT, BiabyBalOTbCs 3HA4YHIi HEraTUBHI 3MiHU
reonioriyHOro Ta BOOHOrO cepegoBuvlla, 3abpydgHEHHs  aTMOCepHOro MoBiTpS,
nia3eMHUX i NOBEPXHEBUX BOA, Aerpagauia 3emMenb, Lo NoB’si3aHa 3 OCigaHHSIM 3€MHOI
NOBEPXHi ¥ 30HaX NiAPOOBKN FipHMYUMK BUPOBKaMu Ta 3i CKnagyBaHHAM LUAXTHUX Nopig
y BigBanu, Towpo.

Take ekonoriyHe cTaHoBMLLE B KpaiHi 3yMOBEHO HU3KOK (hakTopiB 06’EKTUBHOIO
Ta CyO’€eKTMBHOrO XapakTtepy, Y TOMY 4MChi BIiACYTHICTIO AepXXaBHOI nporpamu i3
3abe3neyeHHs1 BUCOKOrO PiBHSA €KOMOriYyHOI 6e3nekn Ta KOHKPETHUX 3axoniB wono ii
NOKpaLLeHHS. Lle He posBonse 'y  nepcnekTusi rapaHTyeaTu HaginHe
eHepro3abesneyveHHs KpaiHu, sike 6 cTano 3anopyKoto 1 HaLioHanbHOI 6e3neku.

3anobiraHHa | 3MEHLUEHHS KOMMIIEKCHOro BMMBY rOCNO4APCHLKOI OiANbHOCTI
NiANPUEMCTB BYFifIbHOI rany3i Ha HaBKOMULLHE NPUPOAHE cepenoBULLE 3AiIMCHIOETHCA

CUCTEMOIO MeXaHi3MIiB OepXXaBHOro yrpasmiHHA LUMISXOM MPaBOBOro perynoBaHHA Ta

aaMIHICTPaTUBHOIO ynpasniHHS.

Ho cucrtemu AepxXaBHoro ynpaeniHHA €KOmOriYHO Geanekoto
HaLPOKOPUCTYBaAHHSA BIQHOCATb NPaBOBi OOMEXEHHS cepeq SKUX MOXHa BUAINuTm
OCHOBHI:

- agMiHicTpaTMBHi  3axoan 3anobikHOro Xxapaktepy (4o3BiflbHa cuctema i
niueH3yBaHHSA, NOroMKEHHS, Y3roMKeHHs, eKosoriyHa ekcnepTmsa M OuiHKa BNiMBY Ha
AOBKINNSA, MOHITOPWUHT, KOHTPOSb | ayauT);

- eKOHOMIiYHi 3axoan obMexeHHsi (EKOHOMIYHEe onogaTKyBaHHSA | nogaTkoBe
CTUMYIIOBAHHSA, CTpaxyBaHHS);

- IopuanYHa BigNoBiganbHICTb 32 NOPYLUEHHA 3aKOHO4aBCTBa.
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AHani3 MexaHi3MiB gep>XaBHOro yrnpasniHHA OXOPOHOK AO0BKISNA BYriflbHOI ranysi
CBigYMTb NPO BIACYTHICTb CUCTEMHOro nigxogy QAo uiei npobnemu BHACMIgoK:
HeOCKOHAsIOCTi NPaBOBUX BU3HAYEHb Ta MPUYMHHO-HACNIAKOBUX 3B’A3KIiB MK OKpeMUMU
3aKoHO4AaBYMMM akTamun NpMpoao pecypcHOro npasa, irHopyBaHHSA OKPEMUX eKOMOrYHMX
acnekTiB, TOLLO; HEBIAMOBIAHOCTI KOHTPOSMBbHUX 3axo4iB B YNpaBrliHCbKIN OiSNbHOCTI 3a
AOKYMEHTanbHO-NPOronoweHMn obiLsHKaMn HagpOKOPUCTYBaYiB i (PaKTUYHOMY CTaHy
Ha pi3HMX eTanax XWTTEOIANbHOCTI NIANPUEMCTB Ta HeOOCTaTHbOro YyperynioBaHHSA
MUTaHb BTINEHHS HOBITHIX TEXHOMOriW 3 €eKOMNOrYHUX OBrPYHTYBaHHAM; HU3bKOI
edEeKTUBHOCTI €KOHOMIYHOrO MexaHi3amy BMMWBY Ha Ha[ApOKOPUCTYBauiB Yy 3B’A3KY 3
BiHECEHHAM 3aTparT, NOB’si3aHMX 3 MPUPOLOOXOPOHHOK AIANbHICTIO Ha cobiBapTiCTb
npoaykuii, Ta BIACYTHICTIO pe3epBHUX POHAIB NIANPUEMCTB Ha BUNAOOK HaA3BMYaAMHUX
cuUTyauin i Ha nikeBigauito HeraTUBHUX E€KONOMYHUX HacnigKiB OiANbHOCTI NignpUeEMCTB
nicnsa ix 3akpuTTs, WO Mae ocobnvBe 3HAYEHHST B YMOBaX PWUHKOBUX BIiQHOCUH Ta
npusaTuaauil ByrinbHuX waxt [3].

Bumorn uMHHOro  3akoHogascTBa  YKpailHw, IHLUMX HOPMaTMBHOMNPaBOBUX
aKkTiB 00ymMOBMOTbL HEOOXiOHICTb pPO3pobKM HOBWMX, OiNbl  AiEBUX 3axodiB Ta
KOHUEeNnTyanbHUX nigxo4iB LWoAO0 pPO3B’A3aHHSA MNUTaHb OXOPOHW  HABKOJSIULIHBLOMO
cepefoBuLa y BYrifIbHUX perioHax.

Mepenik nocunaHb:

1. 3akoH YkpaiHu «[1po OXOpOHY HaBKOMULIHLOrO npupogHoro cepegosuita» Ne 1264-XIl Big
25.06.1991.

2. TipHnuun 3akoH Ykpainn Ne 1127-XIV Big 06.10.1999 p.

3. Maescbka H.B. [lepxaBHe ynpasniHHA exonorisauieto HaOpOKOPUCTYBaHHA Y BYFiMbHIN
npomucroBocTi Ykpainu / H.B. MaeBcbka // YHiBepcuTeTCbKi HaykoBi 3anucku. — 2005. — Ne1-2 (13-14). —
C. 276-284.

Bina AniHa AHgpiiBHa
ctygeHTka Il Kypcy topnandHoro akynbTeTy
AOBH3 «HauioHanbHWi ripH1ynn
yHiBepcuTeT» M. [JHiNnponeTpoBCbK
HaykoBui kepiBHUK : JleHb B.B.
Mpodhecop kadenpu KpMiHaNbHOro Npaesa Ta
KPUMIHONOTIT, K.}0.H., OOLUEHT

3rBANTYBAHHSA: BIKTUMOJIOINYHUU ACNEKT KATEIOPIN
OCIB XIHOYOI CTATI

Ha cborogHi Hambinbw pe3oHaHCHUMM 3fo4YMHaMK, sKi NigHIMalTb  XBUSIO
rpomMagcbkoro 0OyproBaHHS, € 3M04YMHM NpOTM cTaTeBoi cBoboan Ta cTaTeBoi
HegoTopkaHOCTI ocobu. [locniaKeHHS 3reanTyBaHHA 1 ePeKTUBHE NOonNepe;KeHHs Liboro
3M104MHY HEMOXNBO 6e3 OOCNIAKEHHS XEePTBU 3M104YMHY, BMNMBY XEPTBU HA BUYMHEHE
3rBanTyBaHHs, 6€3 BUKOPUCTaHHSA Y NPOdIiNakTUYHMX Linax BiaNOBIAHOT iHopmaLii.

lMoBeniHka NOTepninoro TiCHO NOB’A3aHa 3 MOro OCOBUCTICHUMUN AKOCTAMM: CTaTTHO,
BiKOM, Npodpecieto, CycninibHUM, CIMENHUM NOSTOXXEHHAM TOLLO. be3 3HaHHS unx o6cTaBuH
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HEMOXNMNBO 34IMCHIOBATM NPOdINakTUKy 3Mo4YMHIB, TOMY WO 3noYnHelb y 6araTbox
CUTyaUigX BUCTYNae y B3aeMOofil 3 KOHKPETHO XUTTEBOK cuTtyauieto [1, C. 84]. Aoxe Ha
NnoBefiHKy 3Ha4yHUM BMAMB BYUHAKOTL AemMorpadiyHi i couiaribHO porbOBi O3HAKU
noTepninnx, Aki B CBOK Yepry MarTb LINIKOM BU3HAYEHE KPUMIHOSOrNYHE 3HAYEeHHS SK
YMOBM, LLIO 3p0bunum ocoby ypasnumBeoto st HACUNbCTBA i NOCTaBUIM T B MO3ULLIH0 XXEPTBU
[2, C. 70].

Ha cTyneHb BikTMMI3aUii ocobun BNNnBae He B OCTaHHIO Yepry i cTaTb. XKepTBow
3M04nHIB, NnependayeHnx cT. cT. 152—-156 KpmmiHanbHOro kogekcy YkpaiHu, moxe 0ytu
ocoba sk 4YomnoBiyoi, Tak i XiHo4voi ctaTi. JocnimpkeHHs, aki nposoguna A. C. Jlykaw,
nokasanu, wo 100 % noTepninux Big 3reanTyBaHHA € NPeACTaBHUKN XiHOYOI CTaTi, Xo4a
HUMK MOXYTb ByTn i Yonogikn. OgHak, Le NOoB’siI3aHO HEe 3 BiACYTHICTIO TakMX 31104MHIB
y3arani, abo, sk 3aTBepAXyTb AesKi OOCMIOHUKN, 3 HEMOXIMUBICTIO BUMHEHHS TaKoro
3noumnHy [3, C. 5361; C. 47, 48], a 3 He3asBOK NPO HMX NOTEPNINMNX.

CTOCOBHO BiKY >XepTBM MOXHa CTBepXXyBaTu MPO HACTYMHWUA PO3NOLiIN XepTs
3rpanTtyBaHHs 3a BiKoBUMW rpynamu. [iBYMHKM Yy Biui 4—6 poOKiB cTanu XeptBamu
areantyBaHHsa y 1,5 % Bunagkis, a y Biyi 3 13 go 19 pokis — 50,3 %, y Biui 3 20 go 23
pokiB — 14,4 %, 3 24 oo 32 pokiB — 15 %, 3 30 go 70 pokiB — 15,1 %, 371-81 — 3,7 %
BMNAAKIB Big 3aranbHOI YNCENbHOCTI 3rBanTyBaHb. Y OinNbLUOCTI BUNAOKIB XepTBaMm
3rBanTyBaHHA CTalTb HEMOBHONMITHI, He3aMiXHi (79, 5 %) Ta poanyyeHi XiHkun. Y xogi
OOCNIAKEHHS BUSABMNEHA HAacTynHa O0COBNUBICTb: XiHKK, WO MatoTb POAVHY i giTen, pigwe
CTaloTb XXepTBaMu Hanagy He3HaNoOMoro, BUNaaKkoBoro reanTiBHuKa. Lle obymoBnoeTbes
TUM, LLO 3a3Ha4YeHa KaTeropisi XXiHoK Mae MeHLle MOXIMBOCTI (BaxkaHHS) 3HaxoguTucs y
KPUMIHOTEHHUX MICUSIX | KOMMNaHisiX, Ae iCHye peanbHa Hebesneka cTaTu XepTBOH
HaCUNbCTBA, Y TOMY YUCHi CEKCYanbHOro.

3Ha4yHUM BMAMB Ha BIKTUMI3aUilD ocobu, sika € MOTEeHUianbHOK XEePTBOK
3reanTyBaHHs, Mae€ OcCBiTa XepTBuU. AHasni3 OCBITHbOIrO piBHA NOTEpPNINUX Big
3rBanTyBaHHs Nokasas, L0 HanbinbLW NMToMa Bara npunagae Ha rpyna ocib, wo mMatTb
HENoOBHY CepeaHI0 OCBITY NepeBaXXHO Yepes LWKiNbHUM BiKk — 39,0 %. |, HaBnaku, XiHKn 3
cepenHbOoI YK crneuianbHOK OCBITOK CTanu XxepTBoto reanTiBHuka y 34,4 % i 15,3 %
BUNAKiB BigMNOBIAHO. TakMM YMHOM, YMM BULLE HTENEKTyanbHUNA PiBEHb XXIHKWA, TUM
iMOBipHilLe BWOIp agekBaTHOI MOBEAIHKWU i, BiAMOBIAHO, MOXIUBICTb HE OMUHUTUCA Yy
BIKTUMHIN cuTyauii. BigcyTHICTb Xe cepepf XepTB 3rBanTyBaHHSA XiHOK 6e3 OCBiTH,
CBigYMTb NPO MapriHamnbHICTb L€l rPynyu HaceneHHs i BUCOKY JTaTEHTHICTb 3MOYUHIB,
YUHEHUX BIAHOCHO HUX. Takum BUCHOBOK MiOTBEPMKYETbCA | TUM, WO Yy OGinbwocCTi
BUNAAKIB XXepTBamu 3reanTyBaHHA CTanu XiHKW, WO 3anMaloTbCA HEKBanigpikoBaHOHO i
HU3bKO KBanidikoBaHoW npaueto (pobiTHMUI) | Te, WO came HEBUCOKEe MaTepiarnbHe
CTaHoBULLEe BaraTbOX XepTB 3rBanTyBaHHA 6arato y YoMy BU3HA4Yae xapakrep cnocoby
npoBefeHHs [03BiNNsA i CTaHOBNEHHS HOBMX 3HavoMmcTB: 83 % noTepninux 6ynu
pobiTHMKamu, a 17 % — cnyxb6oBuamu.

Lo ctocyetbes, HanpsiMky pobotun, To 24,7 % npautoBanu y cdepi TopriBni
nepeBaxxHo peanizatopamn, 11,7 % — odidiaHtamm, 9,1 % — mMeagUYHUMHK
npauisHukamu, 6,5 % — weadkamn. PewTa 48, 0 % manu iHwi micua poboTu.

Poarnsgatoum BiKTUMOMOrYHY XapaKTEPUCTUKY TAaKOro 3r104MHY SIK 3rBanTyBaHHS,
HeobXiaHO 3BEPHYTMCh 4O aHarni3dy XxapakTtepy BIQHOCUMH MiXK 3MTOMMHLIEM i NOrO XepPTBOIO,
LLIO Yy 3HA4HiN Mipi Jornomarae 3'ssicyBaTu CYTHICTb i 3MiCT OKpeMUX ENEeMEHTIB MexaHi3aMy
3104mHy. MexaHiaMmoM BUBOPY 31TI0MMHLIEM CBOET XEPTBU KEPYIOTb HE TiNbKM KPUMIHOTEHHI
i BIKTUMHI dpakTopu, ane n nesHi nepeyMoOBM B3aEMOBIAHOCUH MiX 3anofitoBayeM LWKoan
i noro xeptBoto [4, C. 34].
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Okpemo cnifg po3rnsHyTU xapakTep i CTyniHb 3HAaNOMCTBA XePTBU 3i 3MOYMHLIEM.
BignoBigHO [0 UbOro KpUTEPItD, XKEPTB 3reanTyBaHHS MOXHA PO34INNTU HA YOTUPW FPpynu
notepninux: ocobu, BiAHOCUHU SAKMX 3i 3MOYMHLEM BUHUKAKTb Y MOMEHT BYMHEHHS
3M104UHY; 0COBU, BIAHOCUHWU AKMX 3i 3MOYMHLIEM PO3BMBANUCH B pamkax BUMNaAKOBOroO
3HanomcTBa; 0Co0M, BIGHOCUHN SIKMX 3i 3NTI0MMHLEM hOpPMYyBanMcsa B paMmkax ocobuctoro
3HaANoOMCTBa; 0CobM, L0 3HAXOAUNUCH 3i 3MOYMHLEM Y NOAPYXKHIX, POAMHHUX Ta iHLLMX
Onn3bKMX CTOCyHKax [5, c. 124].

Tak, 3rigHO 3 gocnimkeHHamu, aki nposoannuce M. O. JlapdeHko, 191 (64,7 %)
noTepninux Big cTaTeBMX 3N0YMHIB Bynn 3HaMOMI i3 3novmHueM, HesHanomi — 96 (32,5
%), 3HaxXoAUNUCb y POAMHHUX 3B’A3KaX i3 3noymHuem — 8 (2,7 %). Kpim uporo, 6yno
onutaHo 107 ocib, 3acympkeHUX 3a cTaTeBi 3M04YMHM, NEepeBaHO OiNbLUICTb AKMX
nepenbaveHa ct. cT. 152, 153 KpmmiHanbHoro Kogekcy YkpaiHn. Ha 3anutaHHs, un 6ynm
BW 3HAMOMI 3 NOTEPNIfo A0 CKOEHHN 3rounHy, 36 (33,6 %) Bignosinu HeratueHO; 41
(38,3 %) 3asHauunu, wWo mano micue Heposre 3HanomcTBo; B 30 (28,0 %) Bunagkax
3M04MHUA | noTepniny nos’sadyBanu 6nmn3bki CTOCYHKM; B ogHomy Bunazaky (0,9 %) 6ys
HasiBHUA POAMHHMIA 3B’sI30K. O4YeBMAHO, WO CTOCYHKM 3r04MHUS | noTepninoi ocobu
NEeBHOK MIpPOK BU3HA4YalOTb XapakTep, iHTEHCUMBHICTb Ta CcycniflbHy HebesneyHicTb
3MOYNHHOrO NocsraHHs [6, c. 11].

Baxnuee Micue B geTepMiHauii cTaTeBUX 3M04MHIB 3aiMae noBeaiHka notepninol
ocobun. Came BXMBaHHSA ankorosibHNUX HamoiB, HAPKOTUYHUX abo iHWKWX NCUXOTPOMHUX
pPeYoBUNH HANBINbLLE NPU3BOANTL 40 CKOEHHS 3ITOUUNHY.

lMepebyBaHHS y CTaHi ankorofibHOro (HAPKOTUYHOrO abo IHLWOro) CM'AHIHHA, e, 3
OOHIET CTOPOHW, BXMBAHHS ankorosito crpusie 30iNbLIEHHIO arpeCUBHOCTI 3MOYMHLA,
3HWKEHHIO KOHTPOSO, po3ranbMyBaHHIO CTaTeBUX MOTArMB TOLWLO, 3 IHLWOI CTOPOHM,
3HWXKYE MUNBHICTb XXEePTBU, KPUTUYHE CIPUMAHATTS CUTyaLUil, MOXAMBICTb YNHEHHS OMNOpY.
Ak nokasano AocnigKeHHs, y CTaHi CN’sHiHHA (a abcontoTHIN BiNbLIOCTi — ankoronbHOro)
3Haxogunocsa 52 % >xepTs 3reantyBaHHs. Y 40 % BunagkiB 3reanTyBaHHIO nepeaysano
CniNibHE BXMBAHHS >XXEPTBOK i I'BanNTiBHUKOM CMMPTHUX HaMOIB (y OESKUX BUNAgKax —
YKMBaHHA HApPKOTUYHUX 3acobiB). BusiBneHo, wo 4 % xxepTB 3reanTyBaHHA 3110BXUBanu
arnkoronem i HQPKOTUYHMMK 3acobamu (3HAXOAMMUCA Y 3aNEXHOCTI Big HUX).

MepebyBaHHA y KOMMaHii Mano3HanoMmux niogen. Hacamnepen ue CToCcyeTbCs

CUTYyaTMBHUX 3HAMOMCTB (Ha Bynuui, Ha auckoTedi, y 6api B iHWKX MicLAX NpOBEOEHHS
003BiNNA) 3 HaCTYMHUMM YXMBaAHHSAM CMUPTHUX HaMoiB, BiOBiAyBaHHAM KBapTuMpu
reBanTiBHMKA, BIOMIOAHUX MiCUub TOWO. TakoX Le CTOCYETbCA TakMxX cuUTyauin, SiK,
Hanpuknag, BigBigyBaHHA BeYipoK, AHIB HAPOKEHb HE3HANOMUX MOAEN 3a KOMNAHIK0 3
nogpyroto Towo. Taka nosefdiHKa HanyacTile XxapakTepHa AN HENOBHONITHI, WO cTanu
XepTBOI rPyrnoBOro 3reanTyBaHHs.

lMepebyBaHHSA y KOMNAHIl 3HANOMUX NOLEN Y TaK 3BaHi pU3MKOBIN cuTyauii, TO6TO
ICHye peanbHa MOXIMUBICTb CeKCyarbHOro Hanagy. Taka cuTyauis Moxe

cknagaTtucsa 3 Takux ob6CcTaBuH, SIK MicLe, Yac | yMOBU, B SIKMX PO3BUBAETLCA Aisl, iIHTUMHE
abo cekcyanbHO HanpyxeHe ctaHosuwe [7, C. 87; C. 2131].

MpoTunaia 3anoymHam NpoTn ctaTeBoi cBOOOAN Ta CTaTeBOI HEAOTOPKAHOCTI 0COOM

MOBMHHA  MpPOBOOUTUCA B KOMMMEKCi  nonepemxyeBarnbHUX  3axofis.  Ha
3aranbHocoLUianbHOMY piBHI B AepaBi HEOOXiAHO CTBOPUTM YMOBM ON1si (hOpMYBaHHSA
AYXOBHUX, KYNbTYPHUX Ta MOparibHUX LiHHOCTEN CyCrinbLCTBa.

BiktumonoriyHa npodinaktuka 3noYuHiB NpoTM cTaTeBoi cBoboan Ta craTeBol

HeJOTOPKaHOCTI 0CcoBM MOBUHHA CKNagaTuca 3 BUXOBHOI pobOTM cepen HaceneHHs,
Hacamnepen cepen monoai. HeobxigHO NMpoBOAMTU B HaB4YanbHUX 3aknagax Pi3HOro
PiBHA NeKuii-6ecign, B AKX PO3’SACHIOBATU, SK HE CTaTWu XXEpPTBOK CTAaTEBOrO 3SI04UHY,
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HaronowyBaTh Ha 0BOB’A3KOBOCTI NOBIAOMMEHHSI MPAaBOOXOPOHHUX OPraHiB y BUNAaAKy,
KONn 3rnoymH OyB BUYMHEHMNW. [1poBedeHHSA BMXOBHOI pobOTM € 3aBAaHHAM Cnyxb y
crnpaBax HENOBHOMITHIX, KPMUMiHanNbHOI Miniuii y cnpaBax HEMOBHOMITHIX Ta iHLWMX
cneuianisoBaHux cy6’ekTiB — npaLiBHMKIB MPaBOOXOPOHHUX OpraHiB, CyfiB TOLLO.
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lMpodecop kadeapu KpMiHanNLHOro nNpaea
Ta KPUMIHONOCrIT, K.;0.H., AOLEHT

OKPEMI MUTAHHSA, LLLOAO NOHATTA KBANI®IKALLIT
3NTO4YUHY TA 3HAYEHHA

B ranysi kpymiHanbHOro npasa nig kBarsnigikauieto po3ymiloTb HOPUANYHY OLHKY
3M104MHY | BCTAHOBMNEHHS (3aCTOCYBaHHS) TiEl YN iHLWIOI KPMMiHaNbHO-NPaBOBOI HOPMMU,
sika HanbiNbL MOBHO OMWUCYE O3HAKWU KOHKPETHOro 3no4vHy. KBanicikyBaTu 31104MHM
O3Ha4a€e BCTAHOBUTM MOBHY BiAMOBIOHICTb MOro 03HaK 03HaKam HOpMU, gka nepenbdavae
BiANOBIgANbHICTL cCaMe 3a BYMHEHHS LbOro 3f104MHYy. TepMiH «kBanidikauia» noxogutb
Bi NaTMHCbKOro qualis — skuin, akoi skocTi. Kanigikauia B3arani — ue BigHeCeHHs
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NeBHOro sIBMLLA, pedi 3a IXHIMM BNaCTUBOCTAMM (SKICTIO, O3HAKaMu) 10 MEBHOrOo Kracy 4u
kaTeropii. lNpaBoBa kBanidikauia — Le noLyk, BUBIp i 3aCTOCyBaHHA 40 NEBHOI nogii,
BUNAOKy KOHKPETHOI MNpaBOBOl HOPMU. AKTyamnbHICTb [daHOro MNUTaHHA nondrae y
HernpaBUIIbHOMY BUW3HA4YE€HHI Ta 3aCTOCyBaHHI CrnigyMmu, MNPOKypopamMu Ta iHWWMK
nocagosumm ocobamu NpaBoBOT HOPMU 0O KOHKPETHO BYMHEHOTO 3r104MHY. [onyLieHHs
Takoli MOMWUITKM B KBanidikauii nepelikomXae y BCTAHOBMEHHI afgeKkBaTHOI OLiHKK
XapakTtepy i CTyneHsa cycninbHOI Hebe3nekn AiHHA, NPU3HAYEHHIO CrpaBeasIMBoOro
nokapaHHs, BU3HAYEHHIO NiACNIAHOCTI Ta NiACYAHOCTI, BUPILLEHHHKO iHWKX NUTaHb. TomMy
nomunka B npoueci kBanidikauii 3no4mMHy oBOB’I3KOBO 3HAXo4uTb CBil BigbUTOK M Ha
CTaHoBULi nigcyaHoro, o6BMHyBadeHoOro, nigosptoBaHoro. Mik TuM npaBunbHa
kBanidgikawis 3no4YnHy Mae BupillanbHe 3Ha4YeHHs i B NPOLECi 30iMCHEHHS KPUMIHANbHOTO
cynouunHctBa [1].

HocnigpxyBaHa kateropia € Hag3BnMyanHO CKnagHMM BUAOM npaBo3acTtocyBaHHs. Ll
nuTaHHa gocnigkysanu A. lepueHsoH, B. Kygpsasues, A. 3eniHcbkun, b. KypuHos, C.
TapapyxiH, B. Haepoubknin, O. Oynopos, B. JleHb, A. CaB4yeHko Ta 6GaraTo iHLIMX.
Byobskun iHWWA npouec He BMMarae BpaxyBaHHA 3HAYHOI KifMbKOCTi KOHKPETHO
obymoBneHnx O6CTaBUH BYMHEHOro [AiSiHHA, [OCKOHANoro 3HaHHS 3aKOHO4aBCTBa,
Cy[0BOI NPakTUKK, WO nepeabavae BignoBiganbHICTb 3@ BUMHEHHS TaKoro 3no4dnHy. Mo
cyTi, KBanigikauisa Mmoxe OyTV npaBubLHOK NuLLe ToAi, SKWo byae 3acTocoBaHO came Ty
HOopMy, dka nepenbadae KOHKpeTHe AisiHHA, TO6TO 3acTOCOBaHO Nuve OAHYy i nuwle
NeBHY, KOHKPETHY BiANOBIAHY HOpMY. Y BU3Ha4yeHHi A. ['epueH30Ha NOHATTS KBanidikawil
3M104MHIB BKa3iBKa Ha BiAMOBIOHICTb KOHKPETHOrO AisIHHA O3HaKam TOro Yy iHLWOro ckragy
3Mo4YMHy, nepenbavyeHoro KpuMiHanbHUM 3aKOHOM, HE BU3HA4ae Ui€ei HOPMU, €AWNHO
npaBunbHOI ANA UbOro Bunagky Hopmu. Llen Heponik pobuTb NOHATTA KBanidgikauil
3M104MHIB  ManonpuaatHAMK An8 NpakTukM. Y noganbwoMy HanbinblMn BHECOK Yy
PO3BUTOK Teopil KBanidgikauii 3no4unHis 3podue B. Kygpssues. KBanigikauia 3no4ymHis, Ha
AYMKY BYEHOro, € BCTAHOBJSIEHHS Ta HOPUOUYHE 3aKpinfieHHS TOYHOI BigMNOBIAHOCTI MiX
O3HakaMM BYMHEHOro [istHHA Ta O3HakaMu cKknagy 3nouvHy, nepegbayeHoro
KpuMiHanbHUM 3akoHoM [2]. Ha BigmiHy Big A. [epueH3oHa B. KyapsiBueB TO4HilLe
BM3HaYae Ty HOPMY, SIKy HeobxiaHO 3acTocyBaTu nNpw kearidikauii 3no4nHy. Taky Aymky,
sk i B. KygpsiBues niatpumytotb A. 3eniHcbknii, B. KypuHos i C. TapapyxiH [3].

Benuke npaktuyHe 3HaveHHs KBanidikauii 3no4YMHy nonsdrae B TOMY, WO BOHa
BU3Ha4ae:

1.) OpUONYHY OLIHKY BYMHEHOrO [isiIHHA, KOro CycnifbHY CYTHICTb i Hebe3aneyHicTb

(TSOKKICTB);

2.) Mipy BigNoBiganbHOCTI | Mipy NOKapaHHS;

3.) nigcTtaBu ons BU3HaHHS ocobn ocobnmBo Hebe3neyHnM peLmanBiCTOM;

4.) NpaBOBi Hacnigkn KpMMiHanbHOT Bi4NOBIAANBHOCTI.

KBanidgikauis 3no4nHiB € npaBoOBOK MiACTABOK ANs MPUTATHEHHS ocobu Ao
KpUMiHanbHOI BiANOBiAANbHOCTI, 3aCTOCYBaHHA 3ax0A4iB KpUMiHanbHO-NpoLecyanbHOro
BNNMBY, Npea'aBneHHs o6BMHyBaYeHHs, BigdaHHA 0O Cyay, NPU3HAYEHHs MOKapaHHs Ta
NOro BUKOHAHHS.

B npoueci kBanidgikaLii MaloTb 3Ha4YEHHS HE BCi O3HAKN KOHKPETHOIO AisiHHS, a nvwle
Ti 3 HUX, SKi BU3HAYalOTb MOro KpMMiHaNbHO-NPaBOBUI 3MICT, TOGTO € 0O3HaKaMu cknagy
3noumHy. [lepenik 03HaK AisiHHSA, SKi BPaxoBYKTbCS Mpu KBanidoikauii, obmexeHuin
3aKOHOM, pamKamu ckragy 3noudmHy. Ane 3a mMexamu ckrnagy 3noyuHy nepebysae
YynMano IiHWMX O3HaK, OO6CTaBMH, SKi MawTb KPUMIHANbHO-MPaBOBE 3HAYEHHS —
coujianbHa xapakTepucTuka ocobu, sk cyb'ekta 3nodnHy, ckrag noro CiMm’i, CTaH 300poB’s,
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npodoecisi, NeBHi 0O6CTaBUHW BYMHEHHS 3MOYUHHOIO AistHHA TOowo. 3rigHoO 3 UMM Y
KOXXHOMY 3IT04MHI MOXHa BUAINUTU TaKi rpynn O3Hak:

1.) BCH CYKYMHICTb O3HaK i BNAaCTUBOCTEN 3IT0YNHY;

2.) 03HakKW i BNACTMBOCTI, SKi MalOTb 3HAYEHHSA OS5 BUPILLEHHS KpUMiHanNbHOI cnpasu no

CyTi;

3.) KpMiHanNbHO-NPaBOBI 03HAKN — O3HaKW CKraay 3r04MHY.
Tomy, ana kBanidikauil 4iSHHSA BaXXITMBO BCTAHOBUTU | 3aCTOCyBaTh caMe Ty HOpMY, LLO
MICTUTb MEBHWUWN, KOHKPETHUM CKNnag 3nounHy. AK BUAHO 3 HaBeOEeHOro, Taki CYMiKHI
CKnagu 3M04YUHIB BIOPI3HAOTLCA OAWMH Bi4 OAHOMO NWLIE OAHIE O3HaKow (pigwe —
ABomMa). 3a Takux yMOB MpaBuibHYy KBanidgoikauito MOXXHa BMKNAcTU y BUrNA4I oopmynm
M+, ne M — BCi cninbHi, TOTOXHi O3HaKM MNOAIOHUX cknagiB 3nMouYuHiB, a [1 — Ta
[o[aTKoBa O3HakKa, sika BiPi3HSE Lien cknag 3f04UHY Bif, iHWKMX, CYMDKHUX, NO4iIGHNX
[4].
KBaniikauis 3N04YMHIB 3anexHO Bif CTYNEHs TSXKKOCTI Mae BaXMBE 3HAYEHHS AN
NpaBuUIbHOro 3actocyBaHHs KpuMiHanbHOro 3akoHy. Ii ponb nonsirae, Hacamnepen, y
BU3HAYEHHI: YMHHOCTI 3aKOHYy MpO KpUMiHaNbHYy BIiANOBIAANBHICTL LOAO 3M0YMHIB,
BYUMHEHMX 3a Mexamu YKpaiHu iHo3emusamMm Ta ocobamm 6e3 rpomagsHcTBa, siki He
NPOXMBaOTbL MOCTIMHO B YKpaiHi (cT. 8); migctaB KpuUMiHanNbHOI BignoBiganbHOCTI 3a
roTyBaHHS 0 3NOYMHY (4. 2 CT. 14); NOHATTA 3NOYMHHOT opraHisadii (4. 4 c1. 28); nigcrtas
i YMOB 3BifIbHEHHS Big KpUMiHaNbHOI BignosiganbHocTi (cTaTTi 45—49), Towo. Kpim Toro,
BKa3zaHa kBanidikauisi 3N04YNHIB Mae 3HaAYEHHS1 AN1s1 BUPILLEHHSA HU3KW iHLWIMX NpaBOBUX
NUTaHb, a came NpPo: BU3HAYEHHS BUAY KPUMiHanNbHO-BUKOHABYOl YCTaHOBM, Y ki ocoba
Mae BigbyBaTM MOKapaHHs; 30IMCHEHHS  ONepaTMBHO-PO3LLYKOBOI  AiSANIbHOCTI;
NPOBaKEHHS Y KpUMIHANbHUX cnpaBax; 3aCcTOCYBaHHS aMHICTIl; BU3HAYEHHS niacTas
3aCTOCyBaHHS BOrHenanbHOi 30poi npauiBHUKaMM Miniuil Ta iHWKNX NPaBOOXOPOHHUX
OopraHiB; MOpPsiAOK PO3MilleHHA ocib, B3sATMX Mig BapTy; HasIBHICTb NiacTaB Ans
BCTAHOBIIEHHS aAMIHICTpATUBHOIO Harnagy 3a ocobamu, 3BiflbHEHMMW 3 MiCLb
nos3baBneHHs BOMi; OO3BiN 4YM BIiAMOBY Yy HafaHHi AOMYCKYy A0 AEPXXaBHOI TAaEMHWUL;
NPUMHATTA A0 rpoMagsHCcTBa YKpaiHW, MOHOBMEHHS Y rPOMagaHCTBI YKpaiHu i HagaHHSA
cratycy OiKeHUSs; BUKMIOYEHHSA 3 BIMCbLKOBOro 00niKy; O0COBUCTY HeLOTOPKAHHICTb i
MOXINUBICTb 3aTPUMaHHS Ta apeLuTy KOHCYNbCbKMX MocagoBux oOcCib y pasi BUMHEHHS
3M104MHY TOLLO.

Omxe, kBanigikauis B KpMMiHanbHOMY 3aKOHOL4ABCTBI — Lie cneumdivyHmMi npmmom
IOPUONYHOIT TEXHIKK, L0 NpeacTaBnse cobor po3noAin 3akpinneHmMx NpaBoBUX NOSMOXKEHb
3a €AVHUM KpUTEpPIEM Ha NeBHi kaTeropil (rpynu, BUaun) i Mae Ha MeTi OAHAKOBE PO3YMiHHS
| 3aCTOCyBaHHSA KpUMiHaNbHO-NPaBOBUX IHCTUTYTIB i HOpM. Tomy Ons npaBuUSibHOT
kBanicpikauii 3noumHy HeobxigHO BUBpaTK | 3acTocyBaTh caMe Ty HOpMY, AKa HanbinbLu
NMOBHO OMWUCYE O3HaKM BYMHEHOTO AiSHHA. B LbOMy i nondarae topnanyHa CyTHICTb 4aHOMo
NpaBoBOro sBMWaA. 3 BMLLIEBKA3aHOro, CYTHICTIO [OaHOi NpaBoOBOi KaTeropil €
BCTAHOBIIEHHSA BCiX O3HAK NMEBHMX 3MI0MMHIB | 4OAATKOBO LLE OAHIEI O3HAKM KOHKPETHOro
AisTHHA | cknagy 3noYnHy, Wo noro nepeanbavae. B pesynbTati BUNnuBae, Wo HeobxigHa
i eguHa ansa keanidikauii Hopma BigPI3HAETLCA BiA IHWNX NOAIGHMX BiNbLUICTIO 03HaK, 60
BOHa NOBHiLUE 3a iHLi HOPMU OMUCYE O3HAKM TaKoro 3noYnHy. Ane BaXXnmBumM HeOMNIKOM
B Teopii, WO Mae 3Ha4yHW BiAOMTOK i B MPaKTULi € 3aKOHOA4ABYO He3aKpinneHe NoHATTH
«KBanigikauisa 3no4YnMHy», WO NpPU3BOAMTb [0 iCHYBaHHA [OOBroTpuBasiMx HayKOBUX
aebariB 3 NpnBoOAY €4MHOIO Nigxoay A0 PO3YMiHHS L€l NpaBoOBOIl KaTeropil.

Cnucok BMKOpUCTaHOI niTepatypu
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Barnan Taucusa OneroBHa

cTyaeHTKa IV Kypca topnamnyeckoro gpakynoreTa
IOBH3 «HaumoHanbHWI ropHbIN YHUBEPCUTET»
Hay4HbIln pykoBoauTens:

OnenHukos Neoprui BuktopoBu4

KaHOMaaT MeaULUHCKUX HayK, OOLEHT

BEPU®UKALINA CEPUAHBIX TEPPOPUCTOB B YCNOBUSAX
NMPOBEOEHUA ATO B YKPAUHE

Teppopuam B ycrnosusx npoegeHns ATO — 3TO MOLLHENLLEE OPYXME, UCMOSIb3YyEMOE Kak
WHCTPYMEHT AOnsi OOCTwXeHusa cBoux uenen Poccuinckon ®depepaumennr B 6opbbe npoTtums
He3aBucMMOCTM YkpauHbl. OH NosiBUNCA B TO BpeMmsi, Koraa obLlecTBO nepexuBaeT rnybokui
KpM3nC MAEONOrMn U rocy4apCTBEHHO-NPABOBOM CUCTEMbI. Hanuune onnosvuMOHHbIX NapTui,
rpynn packanbiBaeT oOLeCcTBO, He MNO3BOMAeT pasobpaTbcsa B MHOroobpasnm HacToswero
BPEMEHMW, WU3MEHSIOWErocs CTpos, 3akoHodaTenbcTBa. Kak crneactBue 370 NPUBOAUT K
NOSIBNEHNIO TEPPOPUCTUYECKUX FPYNM, COBEPLUMBLUNX TepakTbl B [loHeuke, JlyraHcke, XapbkoBe,
Opecce, Mapuynone wun agpyrux ropogax YkpauHbl. B yactHoctn B Opecce, XapbkoBe W
3anopoxbe 3a nepuog npoeeaeHna ATO 6bino coBeplLueHo 6onee 50 TeppoOpPUCTUHECKUX aKTOB.
Taioke He MOXeT He Bbl3blBaTb COMHEHWNS 3aKOHHOCTb HblHE cylecTBytowen snactn AHP n THP,
aemopanusauua obuiecTtsa, KpU3nc BHYTPUrOCyaapCTBEHHbIX OTHOLEHNA.[8 ]

Ha paHHux cTagusax TeppopramM genan CBOMM OOGBbEKTOM MCTUHHbBIX UK BOOBpaxxaeMbix
BMHOBHMKOB CBOMX «6ed» — NONUTUYECKUx nNuaepoB unu npeactaBuTenen Bnactu. MNoatomy
naen nporecta OpMynNMpoBasiMCb Kak MPOTECT MPOTUB JBKK, HECMPaBeaMBOCTU, YrHETEHNS
mMacc, 6opbbbl 3@ YEeCTb M UCTMHY, CMbICIT U HagOBHOCTb CO34aHMsl HaAPOOHbIX pecnyonuk,
Heob6xoaumMocCTb BoccoeanHeHus ¢ Poccren n nposegeHnsa rnobanbHbix pedopm. [8 ]

YyacTune B Teppope, camoonpaBsaaHue s Teppopucta OBOSbHO BbICOKK. [Mpu aToOM Lenb
onpaegbiBaeT ntobble cpeacTtsa. MNMoHATb, KTO €CTb KTO B XaOTUYECKUX CENapaTUCTCKUX BOSTHEHUSX,
OXBaTMBLUMX rpaHuyaLLme ¢ Poccuen permoHbl YKpanHbl, MOXET OKa3aTbCA BECbMa CIOXHbIM.
«B03BbILWEHHOCTE» MOTMBOB NPUBIIEKaET HE3PENY MOMOAEXb C CEPbE3HLIMUN U3MEHEHUSIMU
NIMYHOCTU WM MECTHbIX MaprMHanos, 406POBONbLHO NPUCOEONHUBLUNXCA K ONONYeHuto. B oTaenbHyto
KaTeroputo cnegyeT BblAeNUTb MHOCTPaHHbIX 40OPOBONbLEB M HAEMHUKOB. BoBneyeHue yalle Bcero
NPOUCXOANT Yepes OpraHM3oBaHHbIE NPECTYMNHbIE FPYNNMPOBKK, pacnpocTpaHaoLwme nybrmyHble
NPU3bIBbI K HAPYLUEHWIO TEPPUTOPMANbHOM LIeNOCTHOCTU YKpaurHbl 1 cneucnyxobl Poccuinckon
®epepaumnn. Jliogn, BCTynaroLme B psagbl TEPPOPUCTOB — BbIXOALbI U3 pasHbIX COLMArnbHbIX CIOEB U
XU3HEHHbIX cdep. BcTynneHue B TeppopUCTUHECKYHO OpraHM3aLmio NPoOMCXoauT Yepes «CKadoK», Kak
nepexop B COBEPLUEHHO HOBYIO coumanbHyto rpynny. [na Hee xapakTepHbl onpeaeneHHble n
o6sa3aTenbHble TpeboBaHMS, KOTOPble HEOOXOAMMO NPUHATL KaK EANHCTBEHHO NMpaBUSIbHbIE.
OCHOBHbIMW NMpU3Hakamu ByayT: HanMyne NPecTynHON opraHm3aunn, KOpnopaTUBHOCTb,
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KOHCMMpauus, cTporas cybopauHauusi, Hanuyve yctaea, Hanvuve ugeonornm, ocoboe
NpaBOCO3HAHWE, TOTasbHbIN KOHTPOIb 3a KaXXAbIM YIIEHOM OpraHu3auum, Hanuyne cryxobi
6esonacHocTn 1 T.4. OCHOBHbLIMW NpUYMHaAMK 06 beAMHEHUS B flaHHble (hOPMUPOBAHMS ABNAIOTCS:

oOLWHOCTb MHTEpPECOB, o6pa3 obuiero Bpara, findHble cnMmnaTtum n Hanmn4me nngepa, HeBO3MOXHOCTb

CoBepLUEHMUSI NPECTYNNEHNS B OAMHOYKY, FOHEHUS, YHUXKEHUS, aMOULIMKN, HEBO3MOXHOCTb
camopeanu3oBaTbcsl B counyme. Kpome Toro, HaxoxaeHue YneHoB TEPPOPUCTUYECKMX rpynn B
KOHCNMpaTUBHOW 06CTAHOBKE, U30MSALNS OT COLMYMa, B COBOKYMHOCTM CO CrieumarnbHbIMK

TPEHMpPOBKaMM, NCUxorormieckon obpadoTkon npueoauT K hopMnpoBaHMio cneumdundeckon cpeasbl

Unn Teppocpenpl ¢ 0cobbiM TUMOM FOAEN C XapaKTEPHbIM XXaproHoM, Tatynposkammn.[8,9 |
AbcontoTucTckast putopuka, naeonorns CBoen opraHn3aumm, OTCyTCTBME OTTEHKOB, HESICHOCTEN,
COMHeHMI nobyxgaeT TEPPOPUCTOB K COBEPLLEHWNIO TEPAKTOB, YAApPOB No 06LecTBy, Bpary, KTo Obl

UM He cunTtancs. Mpu aTomM Bpara onpeaensioT NPopoCcCcUickne Nuaepbl opraHu3auum, B TOM Yncne
M MULLEHM U MeToAbl HanaaeHusl. JecTpykTMBHOCTb AaHHOW opraHusaumm opmmpyeT NpeTeH3nto Ha

WCTUHY B NOCneAHen MHCTaHUMUN, MOSTHY0 HETEPNMMOCTb K HaLMOHaNbHO-AYXOBHbIM LLEHHOCTSM,
NPUMUTUBHOCTb, YepHO-6enocTb yoexaeHui, oLyLieHne CBOEero NnpeBocxoacTsa,
HEe4YyBCTBUTENBbHOCTb K CTpagaHUsaM Apyrux Nogen, Bolcokast roTOBHOCTb youBaTtb M ymupaTtb pagu
naen Ha oHe BbICOKOW TPEHNPOBaHHOCTW.[4, 9] BHyTpeHHAsR yoexxaeHHOCTb NPUBOAMUT K
(POPMUPOBAHUIO YCTONUMBbLIX «BHYTPEHHUXY» OOKTPUH, (HOPMUPOBAHNIO YOEXOEHNS, YTO «Lienn

onpaBAblBalOT cpeacTay, Noboe AercTBME NpUeMNEMO, MHAOKTPUHALMN TOTanuTapHOro cMHapoma

«MbI/OHWNY», «cBOW/Bparn», o4obpeHne NPOTUBO3AKOHHbIX U MPOTMBOMNPAaBHbLIX A4ENCTBUIA, AOCTYN K
0coObIM cunam 1 NpUBUMErnsam, abconoTHOCTb UCTUHBI TEPPOPUCTUYECKON opraHm3auunn.[5,6,9 ]

UneHamu TEePPOPUCTUHECKUX OpFaHI/I3aLI,VIIZ Ha BOCTOKe praVIHbI CTaHOBSATCS OblBLLME NPECTYNHUKMN,

ncmxudeckn 6onbHbIE, NNUA 3noyn0Tpe6n;|+ou_Lme arikorosnem un ctpapatroiimne HapKOMaHMGIZ,

BbIXOALbl U3 HEMOMNHLIX CEMEN, NIOAN KOTOPbIE N0 TEM UMN UHBIM NPUYMHAM UCMbITbIBANW TPYAHOCTU
B pamKax CyLLeCTBYIOLLMX OBLLECTBEHHbIX CTPYKTYp, NOTepsny unv soobule He nmenu pabory.[ 1,9]

L-‘|yBCTBO OoTHyXaeHusa, BO3HMKarlLlee B Nnoao0bHbIX cutyaumnax, 3actaBndeT 4YerioBeka

NPUCOEOUHUTBLCA K rpynne, KoTopasa KaXeTCda eMy CTOJb Xe aHTUcoumnanbHOM, Kak 1 oH cam. Obuen

YepTon TEPPOPUCTOB ABNHAETCS, TakMMm obpasom, cunbHasg NOTPeOHOCTb BO BKMNIOYEHUN B rpynny

nogo0bHbIX Nogen, cea3aHHasa ¢ npobrnemamm camongeHTMyHocTU. MogennpoBaHme npolecca

CTaHOBNEHWS TeppopucTa 4eTko 0603HavatoT 4 hakTopa: paHHSsa gecoumanu3aums,

HapUMCTUYECKNE HapyLUeHUs, KOH(IMKTHbIE CUTyauun ¢ 3aKOHOM, NIMYHbIE CBA3W C YrieHaMm

TEPPOPUCTUYECKMX OpraHmsauuni.[2, 3 | HapawmBaHme cun n BO3MOXXHOCTEN TEPPOPUCTUYHECKON

opraHmsanmu,

BepbOBKa HOBbIX YNEHOB, MAHUNYNSALMN, KOHTPOSb CO3HaHMA GOEBUKOB, pa3pbiB C

NPOLUSbIM, ANCKPEeaNUTaLMS aHaNMTUYECKOrO MbILLNEHUSs, OrpaHnyeHne ceoboapl, Co3gaHne 3aBUCMMOCTH
C Teppocpedow, NpuMBOAAT B KOHEYHOM c4eTe K npobrnemMam C MCUXUKON, (OPMUPOBaHUIO
NaToNCMXONOrM4ecknx n3mMeHeHnn.[8 ] OTo B CBOK oyepeab NPUBOAUT K MaHWSAM, MNCUXMYECKOM
purngHoCcTW, AesajanTtauuu, aHoOMWUW, anaTuv, HapyLeHWo BIeYeHWn, TUNOTUMUKU, MNCUXUYECKOM
jerpagaumn,  gepeanu3aumv,  OUCTUMUK,  UHAPAHTUNU3MY,  KOMMYMbCUw, NCMXOMOTOPHOWN
3aTOPMOXXEHHOCTK, PacCTPOMCTBAM JIMYHOCTK, BbI3bIBAKOWMMM B KOHEYHOM MWTOre acoumnanbHoe
nosBedeHne u rOTOBHOCTb K COBEpPLUEHUD TeppopucTuyecknx aktoB.[7 ] [lpu Bcem pasnuyuu
TEPPOPUCTUYECKUX TPYNMMPOBOK BCEX MX OObEeAMHSIET crienasd npegaHHOCTb YSIEHOB OpraHu3aumm ee
3agadam, uvgeanam, 6onblwoe MyxectBo M paHatuam. Llenm u wmgeanbl, npu 3TOM  cnyxaT
paunoHanbHOMY O6BACHEHMIO NPUHAANEXHOCTU K TEPPOPUCTaM.

CnenyeT oTMETUTb, YTO TeppopmaMm ocobeHHO BypHO pa3BMBaeTCsl B TO BpeMsi, Koraa
ocnabneHa rocygapctBeHHOCTb. [leMokpaTusaumsa obwectsa npuserna K ydoexxaeHnsam 0 rHyCHOM
ToTanutapusme, LUeHTpanuame, o] HecnpasegMBoCTy, o} CMOPHOCTH
HauMoHanbHOTEPPUTOPUANbLHOrO  AereHus CTpaHbl. MpaBunbHO cnnaHupoBaHHbIE
TEpPPOPUCTUYECKNE aKLMK, Kak Hanpumep nepen aHekcuen AP Kpbim, yoapunu no 6onesbim
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TO4YKkaMm, npvBeas K gectabunusaumm Bnactu. MacwrabHocTb, AecTabunusauus, pagmkanmam,
ackanauusi Hacunus NPYMBENW K crewl, TEPPOPUCTUYECKMM pe3ynbTaTam.[8]

CnepoBatenbHo, TeppopuaM HeobxoauMo paccMaTpuBaTb Kak KpalHue MNposiBNEeHUst
Hacunusi, arpeccuBHOrO MNOBEAEHNs B ¢popme OeicTBUS U NpeaHaMEepPEHHON XECTOKOCTM.
MpuyeM, nocnegHsIs packpblBaeT BCE MCUMXONIOMMYECKME CBOMCTBA M YepTbl JIMYHOCTH,
CNoCcoOGCTBYIOLLME MPOSIBIIEHUIO KECTOKOCTU. OTO yKasbiBaeT Ha HapylueHWe MOTUBALMOHHOIO
KOMMOHEHTa BOCMPUATUS, NAMSITU, MbILUIIEHUSI U HAPYLUEHWUSI TIMYHOCTH.
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AkTyanbHicTb Temu. KoxHa noguHa Mae npupogHe HeBi’€MHe | HernopyLluHe
NnpaBoO Ha OXOPOHY 340poB’d. [lepxkaBa i cycninbCTBO, AKi BignosiganbHi nepes cydacHum
i ManByTHIMM MOKOMIHHAMK 3a piBEHb 340pOB’'A i 36epexeHHa reHodoHay Hapoay
YkpaiHn, 3abesnedvyloTb MNPIOPUTETHICTE OXOPOHW 3L40POB’A B AisiNbHOCTI AepKaBw,
NoONINWeHHs YMOB npaui, HaB4YaHHS, NoOyTy i BiAMNOYMHKY Yy HaCeneHHsl, po3B’A3aHHSA
€eKonoriyHnx npobnem, BOOCKOHANEHHA MeOUYHOI [OMOMOrM | 3anpoBagXXeHHS
300poBoro crnocoby XuTTs. [poronowyoymM npaBo Ha OXOPOHY 300pPOB’S, MeAudHy
aonomory Ta BMOip mMeToaiB MeanyHoro BTpyyaHHsa y KoHctutyuii [1, C.49, 28], Ta
LinsinbHoMy kogekci [2, C. 283, 284].

YKpaiHCbka [fepxaBa TUM camMuMm B3sdna Ha cebe 0OOB’A30K rapaHTyBaTtu
pearni3auito LMX NpaB KOXXHOMY rpOMagsHUHY — 32 JOMOMOIOH Pi3HMX MeTO/iB MPaBOBOro
perynioBaHHsa. Came TOMy 3aKOHOA4ABCTBO MPO OXOPOHY 3[0POB’S Ta YMOBU HafaHHSA
MEOWYHOI JO0MOMOrM € KOMMJIEKCHMM NPaBOBMM MEXaHi3MOM, LLO OXOMSE HOPMU
KOHCTUTYLIIMHOrO, UMBINbHOrO, agMiHiCTPaTMBHOIO, KpUMIHanNbHOro npaBa Ta Mpasa
coujianbHoro 3abesneyeHHs.

besnocepeHto BiANoOBiAanbHICTb 3a 340POB’'SA HACENEHHA Ta HAaA4aHHS HACeNeHHKo
MeANYHOI LOMOMOrN HeCcyTb MeAunyHi npauiBHUKKU. [MOTPIGHO AyXe yBaXkHO i peTenbHO
AocnigkyBaTy npaBoBi NpobrieMn OXOPOHM 300POB’SA, TOMY LLIO BUHMKAKOTL CcUTyauii nig
Yac BMKOHaHHS MeOUYHUMK NpauiBHMKaMW CBOIX MpodecinHnx oBoB’A3KIB, AKi NpAMO
NPOTUNEXHI 3ajayam MeauuuHu. Lle BMSBNSETbCA B HEMNOBAXHOMY CTaBMEHHI [0
nawieHta npoTAroM YCbOro nikyBasnibHOro npouecy, B MOPYLUEHHI npaB nauieHTa Ha
OTPMMaHHSA iHpopmauii nNpo CcTaH CBOro0 300POB'A  Ta TSPKKOCTI  KOHKPETHOro
3axXBOPIOBAHHA, MeTogax AiarHOCTUKM i MiKyBaHHS, B TOMY YMCIi NPO HaNOAWMXKYi i
BigdaneHi Moro pesynbTaTW, B HEHagaHHi 4n HeJoOpOSKICHOMY HadaHHi MeaudHOl
AOonNoMorn, B MpOBeAEHHI MeaudHuX ekcrnepumeHTiB 6e3 3rogu nwoauHu. barato 3
nepenidyeHnx fOigHb, BYMHEHUX MEAVMYHUMM MpauiBHMKAMU  XapaKTepu3yTbCs
3aBULLEHOK CYCNiNbHOK Hebe3nekow, HecyTb MOBHY YM YacTKOBY BTpaTy 340pOB’s
nauieHTiB, NigpMBaloTb aBTOPUTET MELULNHN.

HanbinbLw po3noBCO/KEHNMU 3104MHaMU B chepi OXOPOHM 300POB’S € 3MTI04UHM,
BUMHIOBaHi y cdepi cnyxboBoi i npodecinHoi aisnbHOCTI. Tak, KoxHa noauHa,
3BEpHYBLUUCb 0O MeANYHUX YCTaHOB, Ma€ NpaBo Ha siKicHe Ta eeKTMBHE NiKyBaHHS, a
He Ha MNOripLEeHHA CBOro CTaHy 3[0pPOB’'S, AKe MOXe MNPU3BEeCTU HaBiTb 4O TparidHMX
HacnigkiB — cMepTi Yepes HedkicHE MeanyHe 06CnyroByBaHHS Y XxanaTHOCTI NpauiBHUKIB
B «Binnx xanaTtax».

Mpobnema KpuMiHaNbHOI BIANOBIAANBHOCTI MeAUYHUX npPauiBHMKIB nocigae

BaXrnvBe Micue cepef iHCTUTYTIB KpUMIHANbLHOrO npaBa Ta KPUMIHOMOrI; BOHA XBaBO
0BGroBOPIETLCA HE NULLE BYEHUMMU — KpUMIHanicTamu, a 1 iHwuMn paxisuyamu. Lia tema
€ [OWCKYCINHOK Ta He JocuTb po3pobneHot. BpaxoBywoun Te, WO IiCHye He
ChOpMOBaHICTb KpUMiHaNbLHO — NPaBOBOI, KPUMIHOMOrYHOT TepMiHOSOriT y Ui cdepi, B
LiNnoMy 3asHayeHy rpyny 3ro4vMHiB MOXHa o6’egHaTu Nig Ha3BOK «3M04YMHWU Yy cdepi
MeOWNYHOI OiANbHOCTI».

MoTpeba B po3rnagi NMTaHHA 3M04YUHIB, BUNHIOBAHUX MEOUYHMMMN NMpaLiBHUKaAMM Y
Mean4dHin cdepi, BUHUKaE Yepe3 HeJOCTaTHIO e(PEeKTUBHICTb KPUMiIHANIbHO — NPaBoOBUX
HOPM, a TaKOX Yepe3 HedoCTaTHIM npodyecioHaniam i npaBoBy HeObi3HaAHICTbL Mpo
CYTHICTb 3MOYMHIB Y ranysi OXOPOHW 300POB’A NpaLiBHUKIB NPaBOOXOPOHHUX OpraHiB.

MpuranbMoBYy€E PO3KPUTTH 3M0UMHIB SIK HE 00’ EKTUBHICTb MEQMYHOI EKCNepTnau nig
Yac nepesipkM 3a8B NPO JiKapCbKi MOMUITKK, Tak | He JOCTaTHA KBanidikauia ekcnepTis.
BucHoBkKM ekcnepTiB nignagatoTb Nig TEHAEHUII0 «0BINeHHA TMX MeauyHMX NpauiBHUKIB,
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Nno BIAHOLWIEHHIO OO0 AisHb SAKUX NpoBOAUTLCA po3crigyBaHHA. CUMHOPOM NiATPUMAaHHS
«4eCTi MyHAUPY» YacTo NepeBuLLYE IHTEPECU 3aKOHHOCTI.

OsHaka «cneuianbHUA CyG’€KT 3MOYMHY — MEOVMYHWIA MpauiBHUK» HEe MOXe
npeTeHayBaTh Ha pPosb YHIBEpCcanbHOI, Takol, WO BNacTnea BCiM 6€3 BUHATKY 311I04MHAM,
AKI NOPYLYOTb NpaBonopsanokK y cdepi meanydHol gisneHocTi. Y KK YkpaiHn cycninbHO —
Hebe3neyHi QisHHSA, SKi MaloTb BULLLE 3a3HaYeHy O3HaKy, MICTATbCS Yy Pi3HUX po3ginax
OcobnmBoi 4YactMHu. Tak, BOHa BriacTMBa CyCMiflbHO — Hebe3neyHum LIAHHAM, SKi
nepenbaderi ct. 131, 132, 139 — 145, 4. 2 c1. 168, 4. 1 cT. 184, 319 — 321, 325, 326, 354,
356, 358, 366, 384, 385 KK. l1ig 4ac BU3Ha4YeHHA 3N0YnNHY Y cdhepi MeanyHol AisrbHOCTI,
cnig 3BepTaTy yBary Ha Taki O3Haku: cneuianbHUin Cy6’eKT — MeOuyYHUI NpauiBHUK Ta
3YMOBJIEHICTb 3MOYUHHOIO AiSIHHS BUKOHAHHAM (HEBUKOHAHHSIM) UMM Cy6’€KTOM CBOIX
npodecinHnx abo crny>kboBmx 0OOB’A3KIB, a TakoX Ha Be3nocepeHin 3B’A30K CyCMiNbHO
HebGe3neyHoro AisiHHS, BYMHEHOro 3aranbHUM Ccy6’eKToM, 3 O0COONMBOK COLjianbHO
chepoto — MegNYHOK AIANbHICTIO, SIK 6yno 3a3HadeHo . YeboTapboBoto.

3rigHO 3 Toukow 30py B. MMywkoBa, KOTpuUK AOChigXyBaB 3M04MHU Yy cdepi
oxopoHu 3a0poB’s 3a KK YPCP 1960 p., Bupi3HSaB uen BUA 3N0o4YMHIB 3a iX Cy6’eKTOM
(MegnyHmin 'y TOMy 4umcni papmMaueBTUYHUA NpauiBHUK). ByeHun ob6rpyHTOBYE, LWO
ob’egHaHHA UMX 3M04YMHIB 3a O0’€EKTOM HEMOXIMBE, OCKIfIbKM MeaudyHa AisanbHICTb
3avinae pisHi pogosi Ta 6e3nocepeHi o6’ekTn. Ha noro aymky, HeobXxigHOK O3HaKOH
TaKMX 3M04YMHIB TAKOX € HasIBHICTb TICHOro M 6Ee3yMOBHOr0O 3B’S13KY MiXX BUKOHAHHSM
cyb’ekToM npodecinHOro o60B’sA3Ky Ta BUMHEHHAM CyCnifnibHO Hebe3neyHoro gigHHa [3, C
11 -12].

Otxe, € BCi migcraBn 3pobMTM BUCHOBOK MpO Te, WO npobnema NpUTArHEHHs
MeaNYHNX NpauiBHUKIB 0O KPUMIHANBHOI Bi4NOBiAaNbHOCTI € JOCUTb akTyanbHOK Ha Hall
yac, 06roBoprOETLCA PiI3HMMK KONTaMn Ta NpoLlapkaMy HacerneHHs Ta NoTpebye YiTKoro i
aeTtanbHoro 3akpinneHHs B KK YkpaiHu.

HocnigxeHHsa npobnem KpuMiHanbHOI BiANOBIgANbHOCTI MEANYHMX NPaLiBHUKIB 3a
BYMHEHHS 3M0YMHIB MPOTM XUTTA Ta 340pOB’A 0cobwu 3anodatkyBanu, 30Kpema, Taki
AopeBontoLiHi BYeHi, sk J1. bepteHcoH, C. MokpuHcbkuii, M. Hekntogos, M. TaraHues,
B. lupsie. BuB4yeHHsIM BkazaHnx npobnem 3anmanucb Taki pagsHCbKi HayKoBLi, K @.

Bepaunyescekun, B. Bnagumupos, |. Nopenuk, M. Mpuwaxid, O. Npomos, M. [lypmaHoB,

M. BaropogHikos, |. KoHuesuuy, |. Orapkos, M. LWapropoacekun, C. AkyboB Ta iHwWwi. B

Yy PpagsdHCbKMiA nepiof poarnsgyBaHa npobrnemaTtuka Hambinblw  MNOBHO

aocnimkeHa y MoHorpadil B. MywkoBa. 3MicToBHMI aHani3 npobnemMm KpuMiHanbHO —
NnpaBoBOl OXOpPOHW rpaB nauieHTiB y nepiog Aii KK YkpaiHn 1960 p. nonepegHix KK
3gincHeHo B. AceHnubkuMm. Y cyvacHi YKpaiHi pi3Hi acnekTu KpMMiHanbHO — nNpaBoBOl
XapaKTepUCTUKN aHanisoBaHUX 3S1I04MHIB JOCNIAXKYyBanu, 3o0Kpema, Taki HaykoBui, fK A.
Azapos, . AHgpywko, B. banabko, M. baxaHos, A. banga, B. Bopucos, J1. bpuy, B.
Bypain, B. Manan, J1. Manotin, C. NpeyvaHtok, C. NpuHyak, H. Nytoposa, O. Adygopos, B.
3abpoubknin, M. KopxaHcbkun, B. Kyu, B. Jlenb, A. Jlusory6, €. Maseg, O. lNynga, O.
CanpoHos, |. CeHtoTta, B. CmiTieHko, C. CteueHko, €. ®eceHko, |. ®inb, K. Yepesko, B.
AceHnubknin. [JocnimkeHHs NpodeCinHNX i Cry>KOOBMX 3MOYMHIB, SIKi BYMHIOBANUCS
MEeOVYHMMM NpauiBHUKAMK, MPOBOOMNUCA TakMmu gocnigHukamu, sk B. Akonos, O.
Bepaunyescekun, B. Mywkos, H. Kpunosa, B. Konocosa, €. Mansiesa, H. MipoLuHnyeHko,
OrapkoB, A. CrapoctuHa, A. A3yxiH Ta iH. AHania opuguyHoi nitepaTtypun 3
onpaubOBYBaHOI TEMATUKM LO3BONSAE 3p0OUTM BUCHOBOK NP0 Te, WO BinbLuiCTb HAa3BaHNX
po6iT, NpUCBAYEHMX BIiAMOBIOANBHOCTI 3a 3M04MHM Yy Cdiepi OXOPOHM 340POB’S, Mae
BY3bKMA  HanpsaMok. barato nonoxeHb, gKi  POPMYMOTLCA  aBTOpamu,
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XapakTepusyloTbCA  HEMNOBHOTOK |  parMeHTapHICTIO  pPO3B’A3yBaHUX  MUTaHb.
KomMmnnekcHe OocnigXeHHs, sike BKtovano 6 KpuMiHanbHO — NPaBoOBi i KPMMIHOMONIYHI
acnekTn 3MNOYUHHOCTI MeAWYHUX MpauiBHUKIB, MPO SKi MU rOBOPMMO, NPOBOAUTLCA
BrepLue.

BinbwicTe HaykoBUIB pPO3rNagalTb pes3epBuM  SKICHOMO  KPUMIHOMOMYHOMO |
KpUMiHaNbLHO — npaBoBOro 3abe3nedyeHHs iHTepeciB nauieHTa Ta nonepemXeHHs
3M0YMHHUX JistHb Y cbepi OXOPOHWM 300pOB’'S Y ABOX Hanpsamax. [lepwe opieHTye
3aKOHOaBLSA Ha MOCUMEHHSA CaHKLiN KpUMiHaNbLHO — NpaBoOBUX HOPM, LLIO NEBHOK MipPOKD
CTUMYNIOKOTL fiKapiB 4O BMKOHaHHS NpoMecinHnX 060B’A3KIB B pamMKax 3aTBEPLKEHNX
BiJOMYMMM HOPMATUBHUMU JOKYMEHTaMu cTaHgapTiB nosediHkn. CyTb Apyroro Hanpsimy
nonsrae y Ao4aTKoBiA KpuMiHanisauii i (6e3gisnbHOCTI), WO BigXMnsawTbCa Big
odiliMHO cxBaneHol Moaeni NPogecinHOT NOBeAIHKM MeEOUYHOrO NpauiBHUKA | CTaBNSATb
y Hebeaneky npasa i ceBoboaun nauieHTa. Ak cnpaBennMBO 3a3Ha4YaeTbCca B niTepaTypi,
Npobremun 3n0YMNHIB Ta KPUMIHANbBHOI BigNOBIAANbHOCTI MeANYHUX NPaUiBHUKIB — O4HI 3
HanBINbLL CKNagHUX Y CUCTEMI NpaBa, OCKiNbKM BUMararoTb creuianbHUX 3HaHb | MeTofiB
poacnigyBaHHA, ob6niky Ta aHanidy 6araTbox akTopiB, nepeaymoB, MOB’A3aHUX 3
OEOHTONOTNYHMMIN BUMOTamMu, BENMKOK BapiaTUBHICTIO KOHKPETHUX 06CTaBWH TOLLLO.

Ha cborogHi B KPUMIHOMOMYHIN | KpMMiHanNbHO — MpPaBOBIN  Haykax
BUKOPUCTOBYETLCA Pi3HA TEPMIHOSMOrA AN NO3HAYEHHSA 3MOYUMHHUX OiAHb, BUMHIOBAHUX
MEANYHUMM MpauiBHUKAMU: «3MI0MUHU Yy cdepi OXOPOHU 340pOB’AY; «NpPOdeCinHi
3M0YMHU Y  MeOMYHIN  OIANbHOCTI»; «3M04MHM Yy chepi MeauyHol  AisnbHOCTIY;
«NPOECINHI MeanYHi 3noYnHM» Towo. Tak, B. [MNyLwKoB nig 3no4YnHoM y cdrepi OXOpOoHU
3[0pOB’A po3yMie ymMuUCHe abo HeobepexHe cycninibHO HebesneyHe AistHHS Yy cdepi
MeANYHOro obCnyroByBaHHS HaceneHHd, BYMHEHE MeauYHUM npauiBHUKOM Yy cdepi
NopyLUEHHS1 NPOdECiNHMX 000B’A3KIB, WO CNPUYMHUNO abo MOrMNo CAPUYMHUTU iICTOTHY
LIKOAY IHTepecaM [fepXxaBu, CYCNiflbHAM BigHOCMHaM Yy cdepi OXOpOHWU 300pOB’A,
300poB’l0 okpeMux rpomagsH. Mae paudito |. Kupuniok, sikui 3asHadae, Lo MOHATTS
«3MOYMHKN Yy cdrepi OXOPOHU 3LO0POB’'SA» Ta «3MOYMHU Yy cdepi MeaUYHOI LiANbHOCTI»
CNiBBIAHOCATLCA MK CODOK SK Line Ta 4YacTuHa, TOOTO nepule MOHATTS OXONSE BCi
NnocsraHHs Ha cycninbHi BiOHOCUMHM Yy cdepi peanisauii NpaBa Ha OXOPOHY 340POB'4A,
BigoOpaxkae 6e3nocepedHbO MeaAu4Hy AisnbHICTb | € CKnagoBuMM — 300pOB’d, Apyre
enemMeHToM uinoro. Llinkom o4eBnMaHO, WO 3N0YUHN B Cdrepi OXOPOHWN 340POB’SI MOXYTb
OyTW BUMHEHI HE TiNbKN MeaANYHUMK, hapMaLEeBTUYHMMU NpaLliBHUKaMM abo Linutenamm
AK crneuianbHUMK cyb’ektamu, a 1 iHWKnMmM ocobamu.

«[poecinHi 3noYNHU MegUYHUX NPaLBHUKIB» IHKOSIM BU3HAYaOTLCS SK 3MTOYMHN,
LLIO BYMHIOKOTLCSA NPU 3AIMCHEHHI CYTO NPOdECINHNX (PYHKLUIA 3 NOPYLUEHHAM Cy4aCHUX
BUMOIr MeAWYHOI HaykKMm Ta MpPaKTUKK, MNOSIOXKEHb MeAUYHOI €TUMKM Ta nikapCbKol
AEOHTONO i1, MPUNUCIB 3aKOHY, NPUMHATUX HOPMaTMBHUX akTiB. I'. YeboTapboBa BBaxae,
LLIO 3MOYUH Y cdhepi MeonyHOI AisanbHOCTI MOXe OyTn Bu3HaveHun gk nepenbadeHe KK
YKpaiHM cycnifibHoO Hebe3neyHe AiSHHA, AK€ BUYMHIOETbCA MeAUYHMM npaLuiBHUKOM Yy
3B’A13KY 3 BUKOHAHHSIM (@ TaKOXX HEBUKOHAHHAM ab0 HEHaNEXXHUM BUKOHAHHSAM) HUM CBOIX
npodecinHnx 060B’sA3KIB 3 HA4aHHS MeaUYHOI AONOMOIM YN MEOUYHOT NOCMYrK, a TaKoX
JOISHHA, WO 3aBAa€ LWKOAW CYCNiNlbHUM BiHOCUMHAM, SIKi OXOPOHSAKTHCA KPUMIHANbHUM
3aKOHOM, Y 3B’AA3KY 3 3aWHATTAM MeOUYHO AiANbHICTIO 0cOb0t0, Sika 3a 3aKOHOM He Ma€e
Ha ue npasa.

BapTto 3a3HaumTy, Wo B HayLi KpUMiHaNbLHOMo rnpasa NPOMNOHYKTHCA 3aCHOBaHI Ha
Pi3HUX KpUTepisax Krnacudikauil 3M04YUHIB, BYMHIOBAHUX MEOUYHUMW MpauiBHUKaMW i
CMPSAIMOBAHUX MPOTU XUTTA Ta 340POB’A NMOAUHU. Tak, 3a POPMOK BUHU Li 31TI0MUHU
MOXYTb OyTW NOAiNeHi Ha YMUCHI (MPMMYLLYBaHHS 4O BUTyYEHHSI OpraHiB abo TKaHWH ans
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TpaHcnnaHTauii, He3akoHHe NpoBedeHHs abopTy Towo) Ta HeobepexHi (Hanpuknag,
HeHanexHe BWKOHAHHA 0cob0k CBOIX MNpodecinHnx 06oB’A3KIB). 3a HasIBHICTIO 4
BiICYTHICTIO KOPUCNUBOI MOTMBALil aHanisoBaHi 3MOYMHW MOXHa KnacugikyBaTu Ha
Kopucnmei (30Kkpema, He3akOHHa TopriBnsa opraHamu abo TKaHWHaMK FOAMHM) Ta iHLUI
(Hanpuknag, HeHagaHHsa OOoMoMOrM XBopomy). 3a 0cobnuMBICTIO 00’EKTMBHOI CTOPOHMU
po3rnsgyBaHi 3NoYMHU MOXYTb OyTWM noAineHi Ha BYMHIOBAHI LINSAXOM il (CKaximo,
He3akoHHe npoBeAeHHA abopTy), wWwnaxom 6e3gianbHOCTi (HeHagaHHs  4OMOMOru
XBOPOMY TOLLO), @ TaKOX 3MillaHi, TOBTO BUYMHIOBaHI SK LUASXOM Aii, Tak i LISAXoMm
6e3nianbHOCTi Hanpuknag, PO3rofioweHHs nikapcbkoi TaemHuui). CyvacHun nepiog
PO3BUTKY BITYM3HSAHOIO KPUMIHANBHOrO 3aKOHO4ABCTBA B YaCTUHI pernameHTtauil
BiANOBIOANbHOCTI MeAWYHUX MNPauiBHUMKIB 3@ BYMHEHHA MNPOMECINHMX 3MNOYMHIB
xapaktepuayetbes gieto (o 2001 poky) KK Ykpainn 1960 p. 3 BignosigHMMun 3amiHamu,
KU MaB HU3KY CTaTeun, Wo nepeabavann KpuMiHanbHy BiAMOBigANbHICTb MEOUYHUX
npauisHukiB: cT. 108 — 3 KK «3apaxeHHs BipycoM iMmyHo4ediunTy NOANHU MeaNnYHUMNU,
dapmMaueBTUYHMMKM MpauiBHUKAMW Ta npauiBHMKamMu iHWwWux cep», cr. 108 — 4 KK
«PosronolweHHa BiAOMOCTEN MPO NPOBEAEHHA MeAWYHOro Oornagay Ha 3apaXeHHs
BipycoM iMyHOoAediunTy noguHn Ta wnoro pesynbTaTtiBy, cr. 109 KK «HesakoHHe
nposeneHHst abopty», cT. 113 KK «HeHagaHHa gonomorn xsBopomy 0coboto MeanyHoro
nepcoHany». ¥ KK YkpaiHn, Ha BigMiHY Bif KpUMiHaNbHUX 3aKOHIB OKpeMUX 3apyOiKHUX
kpaiH (AsepbangxaH, [pysia, PpaHuis), BIACYTHSA BigMOBiAANbHICTL 3a FEHETUYHI
MaHinynsauii. Hes3akoHHiI reHeTUYHI OOCNIOKEeHHA Hag NIOAWHOK, BUYMHEHHS 3M10YUHIB Y
chbepi penpoayKTUBHUX TEXHOMOrIN, HE3AKOHHI Ail 3 JIIOACBKMM eMOpPIOHOM, HEe3aKOHHEe
NPOBEAEHHS LUTYYHOrO 3annigHeHHs 0cobo MeanYyHOro NnepcoHany NpoTy BOAi XiHKN Ta
3 NOPYLLUEHHSM BCTAHOBIIEHOIO 3aKOHOM MOPSAKY NPpoBeAeHHs Takux ain (AsepbangxaH,
EctoHia, KHP, ®paHuis). Y uin yactuHi 3apybikHuin gocsig noTpebye npuckiniamBoro
BMBYEHHS i, BOYEBMOb, Y4aCTKOBOrO 3amno3vyYeHHA Mpu 3anpoBapPKeHHI B YKpaiHi
BiAMNOBIAHUX KPMMiHANbHO — NpaBoBMX 3ab0poH. 3aBAaHHSA LWOA0 NOCUIIEHHA 6opoTLOM
3i 3M10MMHaMKU MPOTU XUTTSA | 340POB’A MOAUHM 3yMOBUN HEOBXiIOHICTb NpoBeOeHHS
HOBMX HayKOBUX AOCHIMXKEHb ONs PO3pobKM TEOpPEeTUYHUX MOMOXKEHb i NPaKTUYHUX
pekoMeHAauin CTOCOBHO MOYaTKOBOro eTany po3chifyBaHHA 3T0MUHIB, BYMHEHUX MpU
HagaHHi meanyHoi gonomorn. CTPYKTYpy KpUMIHANbHOT XapakTePUCTUKM 3104YMHIB,
CKOEHUX NPV HafdaHHI MeaW4HOl [O0MoMoru, YTBOPKOWTb AaHi npo: npegmeTr
Bes3nocepenHbOro MOCAraHHg; crnocid 3noynHy; ocoby notepninoro; ocoby 3noYnMHUS;
CNigoBYy KapTUHY 3rM04YMHYy. TUNoBMMK NPUBOSAMWU MOPYLUEHHS KPUMIHANbLHUX cripaB
AOCMNIQKYBAHOMO BMAY 3M0YMHIB €. CKaprm XBOPMUX, IiXHIX OnM3bKMX Ta poaumuiB;
NoBiJOMIIEHHS, ONYyOnikoBaHi B NPECi; NOBI4OMIIEHHS 3aKNaaiB OXOPOHU 340POB’s, Y TOMY
yucni N cygoBo — MEANYHUX EKCNepTIiB, NaTtonoroaHaToMiB; 6e3nocepenHe BUSIBIIEHHS
OpraHoM fi3HaHHs, cnigyuMm, npokypopom abo cyooM O3HaK 3M0YMHY nig 4vac
po3acnigyBaHHSA abo Cy4oBOro po3rnsagy iHWUX KpMMiHanbHUX NpaBonopyLUEHb.

[MepeBipka 3adB Ta NOBIAOMIMEHb MPO 3M0YUHU, BYMHEHI NPU HaZaHHI Megu4yHOl

O0MOMOru, BKNKOYaE Taki 3axoau: OTPMMaHHS NOACHEHHS Big MeANYHUX MPaLiBHUKIB, LLO
Manu BiOHOLWEHHA 0O HagaHHA MeaWM4YHOI AO0MOMOrv; O3HAWMOMMEHHS 3 NMEePBUHHUMMU
MeaNYHUMK OOKyMeHTamu (icTopia xBopobu, ambynaTopHa KapTka, peHTreHorpamu,
pesynbTatv nabopaTtopHMX aHani3iB TOLW0); O3HAMOMIIEHHS 3 MaTepianamu BigOMYMX
NnepeBipoK, KMiHIKO — aHaTOMIYHUX Ta KIiHIYHNX KOHbepeHUin (Y TUX BUNagKax, KO BOHN
NPOBOAMMNCSA); O3HANOMITEHHS 3 PO3NOAINIoM 060B’A3KIB MiXK MEOUYHMMW NpaLUiBHUKAMMU;
BMBYEHHS 3aKOHOAABYMX aKTiB, HaKaasiB, IHCTPYKLIN, SKi MICTATb BiAOMOCTI, O HanexaTb
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00 OJaHOoro BMnagky; BUBYEHHS creuianbHOI MeguYHOT NniTepaTypu Woao AaHOoI cnpasy;
KOHCynbTaLlisa 3i cnevianicraMmm — megukamu.

3BepHEMOCHA OO0 CTaTUCTUYHUX OaHUX LWOAO 3SIOYMHIB, BUMHEHUX MEAUNYHUMMU
npauiBHMkamm no [HinponeTpoBcbkin obnacti. [lig 4ac nepeBipok opraHamm
NPoOKypaTypun Ao4epXKaHHA BMMOP 3aKOHOAABCTBa, CNPSIMOBAHOrO Ha 3abe3neyvyeHHs
3axucTy npaB diTen nig 4Yac peanisadii gepXaBHUX i MiCcUeBUX Nporpam 3 OXOPOHU
OWTUHCTBA, LiNbOBOr0 BUKOPUCTAHHSA BUAINEHUX Ha 3a3Ha4veHi Uini O0aKeTHMX KOLTIB
ynpogosx 2013 poKy BCTAHOBNEHO HACTYMHi HeJoniknm y cdepi NopyweHHA BUMOT
3akoHiB YkpaiHu «lMpo oxopoHy autuHcTBa» Ta « OCHOBM 3aKOHOL4ABCTBA MPO OXOPOHY
300poB’a B YkpaiHi». Nocagosummn ocobammn B OAHIET 3 NikapeHb 34iMCHEHO NiapobKy
0co60BOI MEOUYHOI KHMKKM 0CcObun, aka nepebyBatoym Ha obriky y nikaps — pTusiaTpa 3
npuBoay BioKpUTOI hopmu TyBepKynbo3y, byna npauesnawtoBaHa npudmpanbHULE y
ONTAYNIA LEHTP couianbHoi peabiniTauii. Takox BCTAHOBMEHO, LLO B OAHOMY 3 PaniOHIB M.
[HinponeTpoBCbKa He BXUTO 3axoiB Asis 6e3KOWTOBHOro 3abesneyeHHs npogykramm
ONTAYOro XxapyyBaHHS OiTen nepLumnx ABOX POKIB XUTTSA i3 mano3abesneveHux cimen. He
Oyno npoBeaeHO BiANpaBfieHHs 3anuTiB WOAO KifbKOCTi Mano3abesneyeHux cimMen 3
OiTbMU BIKOM 0O 2 — X pOKiB A0 BMKOHKOMIB M. KpuBumn Pir, Wwo yHemMoXxnumenoe
3abe3neyeHHs aiTen BkaszaHoil kaTeropii 6€3KOWTOBHUM XapyyBaHHAM. [TpoKypopCbkuMm
nepesipkamn y M. [HinponeTpoBCbKy, [HinpoasepxuHcbky, KpuBomy Poasi,
OppxoHikinse, Hikononi, [OHinponeTtpoBcbkoMy, KpuBopisdbkomy, BacunbkiBCbkoMy,
ConoHsiHebkoMy, LlapnyaHcbkomy, 1'aTuxaTtcbkoMy panoHax BCTAHOBMNEHO MOPYLLUEHHS
3aKoHOAaBCTBaA B iANbHOCTI OpraHiB OXOPOHW 300pOB’d, MiKyBasribHMX 3aknagis LWono
OOLepXXaHHA npae AiTen — iHBanigiB B YacTUHI 3abe3neyeHHs 6e3onnaTHMMK fikamu 3a
peuenTaMmn nikapis, CaHaTOPHO — KYPOPTHUM MiKyBaHHAM. TakoX BCTAHOBIIEHO haKTu
HeHarnexXHoro po3pobneHHsa MiKapCbKO — KOHCYMbTaTUMBHUMWU KOMICIAMM MNiKyBanbHO —
NpoinakTMYHMX 3aknagis iHguBIAyanbHMX Nporpam peabiniTauii giten — iHBanigis, Wo
obmexunno ix npaBa Ha OTPUMaHHS BiAMNOBIAHMX 3axoAiB Anda peabiniTauil.
OTmxe, HanbinbL PO3NOBCIOMAXKEHUMWN HeOOoSliKamMu € 3anOBHEHHS nuwe nocnyr
MeaudHol peabiniTauil, HesanyyeHHs BIOMOBIOHMX cheuianicTiB, WO 34INCHIOTb
peabiniTauito, BiACYTHICTb pekoMeHAauin wono opM HaBYaHHS, BiACYTHICTb NO3HAYKM
Npo O3HaMOMIIEHHSI 3aKOHHUX NPEeACTaBHUKIB AiTen — iHBanigiB 3 iHAMBIOYanNbHO
nporpamMmoto peabinitauii, NnopyweHHs Nopsaky nignucy nporpamu, BiACYTHICTb gaTtu
KOHTPOIO, HEe HanpaBfeHHA nporpam peabiniTauii 4O opraHiB npaui Ta couianbHOro
3axucTy HaceneHHsi. BusBneHo aktu BigcyTHOCTI abo dopmanbHOro npoBeneHHs
0060B’A3KOBOro Mean4Horo ornagy aiTen nepeg L EenneHHAaMm abo
Ty6epkyniHoAiarHOCTUKOK, B3arani NpoBeAEeHHSA LenneHb HEMNOBHONITHIM 6e3 3roau
batbkiB. Takox no [HinponeTpoBcCbKin obnacti 6yno BMABNEHO akTu BiAMOBM Bif
LienneHb, Npo SKi He NOBIOMNATLCH TepuTopianbHi OpraHn AepXcaHenigcnyxéu ta
opraHu onikx i NiknyBaHHA. AKWO npautoBaTM Hag BKasaHUMW HedofikamMu, TO MOXHa
noKpawmnTn edeKkTUBHICTb HadaHHA MeOMYHOI JOornoMorn Aitam no [QHinponeTpoBCbKin
obnacti.

Takum YMHOM, KOMMSIEKCHE rMnboke AOCHIPKEHHS NPO6EeMN BUMHEHHS 3TOUMHIB,
30KpeMa: BUKpagaHb, CKOEHUX MeAUYHUMK NpaLliBHUKaMK Yy MeanyHin cgepi, B nopagax
i BUBYEHHI 3apybiKHOro AOCBiAYy € BKpan BaXKMMBMM, Ta LOCIIIKYETbCA Le MUTAHHA B
YKpaiHi ans 3anobiraHHsA 3NoYuHIB, SKi MOXYTb BYTN CKOEHI MegUYHMMK NpauiBHUKaMK Y
Mean4Hin cepi.
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Bosuyk B.M.
CtygeHT [JHinponeTpoBCLKOro ryMaHiTapHoro yHiBepcuteTty
HaykoBui kepiBHUK: BUknagay Pnbiubkun C.b.

HOPMATUBHE PErYJNIIOBAHHA EKOHOMIYHOI BE3MNEKU B YKPAIHI

AkmianbHicmb. CyyacHWA CTaH €EKOHOMIYHUX TMpPOLECIB XapaKTepu3yeTbCs
HasIBHICTIO 3HAYHOI KifIbKOCTI 3arpo3 Ta pu3uKiB, 9K Ha PIiBHI AepXaBw, Tak i Ha pPiBHI
perioHiB Ta cyb’ekTiB rocrnogaptoBaHHs. Taka cuTyauia notpebye AgieBoil
HOpMaTUBHOMNPaBoOBOi 6a3un, aka 6 Ha neranbHUX yMOBax A0O3BOSIANa BUKOPUCTOBYBATH
Pi3HOMaHITHI IHCTPYMEHTU Ta MeToamn 3abe3neyeHHs EKOHOMIYHOT Be3neku.

B VYkpaiHi noHATTA ekoHOMi4yHOI 6e3nekn odilinHO 3anpoBagKeHo OO
HopMaTmMBHOI nekcnkn y KoHctutyuii Ykpainm ct. 17 (Big 28.06.1996 p.), oe Bu3Ha4eHo,
wo 3abesnevyeHHs eKoOHOMIYHOT 6e3nekn (Nopsg i3 3aXMCTOM  CyBEpeHITeTy i
TepuTopianbHOI LiNICHOCTI YKpaiHN) € HanBaXIMBILLOW YHKUIE AepXaBu i CrpaBoto
BCbOro yKpaiHcbkoro Hapoay. Ct. 92 KoHctuTyuii YKpaiHu BM3Ha4yae OCHOBHI 3acagu
AepXXaBHOI MONITUKK, CIPSIMOBAHOI Ha 3aXUCT HaUiOHaNbHUX iIHTEPECIB Ta rapaHTyBaHHSA
B YkpaiHi 6e3nekn ocobu, cycninbCTBa N AepXkaBu Bif 30BHILLUHIX Ta BHYTPILLHIX 3arpo3 B
yCix cchepax KuTTeqisanbHocCTI. Y cT. 106 3a3HadeHo, wo Npe3ngeHT YkpaiHn 3abeanevye
AepXXaBHY He3anexXHiCTb, HauioHanbHy 6e3neky i NpaBOHACTYNHUUTBO AepXaBu. 3rigHo
ct. 107 nependbayeHo yHKUiOHYBaHHS Pagun HauioHanbHoT 6e3neku i 060poHu YkpaiHu,
WO € KOOpAWHAUINHMM OpraHoM 3 MnUTaHb HauioHanbHOI Ge3nekn i 06OpPOHU npu
MpesngeHTosi Ykpainu [1]. Okpim MNpe3naeHTa YkpaiHu Ta Pagn HauioHanbHOT 6e3neku
i 06OpOHN YKpaiHM OO0 Aep)XaBHMX OpraHiB, WO 3abes3nevyyloTb eKoHOMiYHy Gesneky
YkpaiHu HanexaTb: BepxoBHa Paga YkpaiHu, KabiHeT MiHicTpiB YkpaiHu, MiHicTepcTBa
Ta iHWIi UeHTpanbHi opraHu BMKOHABYOi Bnagw, HauioHanbHuin GaHK YkpaiHu, cyam
3aranbHOI FopUCaMKLUIT, NPOKypaTypa YKpaiHu, MiCLEeBI AepXkaBHi aaMiHIiCTpauii Ta opraHu
AepxaBHOro camoynpasniHHA, Cnyxba 6e3nekn YKpaiHu, LepXaBHa NPUKOPAOHHA
cnyxba YkpaiHu, MWUTHI opraHu, NoAaTKOBI OpraHu, a TakoX OKpeMi rpomMagsHu Ta
o6'egHaHHA rpoMaasiH.
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16.01.1997 p. BepxoBHa Paga Ykpainu npunHana KoHuenuito (0CHOBU Aep>KaBHOT
NONITUKM) HauioHanbHOiI ©6e3nekn YkpaiHW. Y UbOMY AOKYMEHTI BM3HAYEHO OCHOBHI
3arpo3n HauioHanbHin 6e3neui YkpaiHu, B T. Y. B €KOHOMIYHIN cdepi; OKPECNEHO OCHOBHI
HanNpsAMKU AepXXaBHOI MOMNITUKM HaLuioHanbHOI 6e3nekn YkpaiHn. EkoHomiyHa Geaneka
3rigHo npunHaToi KoHuenuii (beaneka B eKOHOMIYHIN cdhepi) € CkNagoBoK HaUioOHaNbHOI
6e3nekun, 4O Hel BigHECEHI Taki HaNpPsiMK AepXXaBHOT NONITUKN HaUioOHaNbHOI 6e3neku, sK:
HeJoNyLeHHs] HE3aKOHHOK BUKOPUCTAHHSA BIOMKETHUX KOLWITIB i AepXaBHUX pecypcis,
nepeTikaHHA 1X Yy TiHbOBY €KOHOMIKY; KOHTPOSb 3a €KCMOPTHO-IMMNOPTHOK AiSNbHICTIO
CMPSAMOBAHOIO Ha MigTPUMKY BaXXKNMBUX ANA YKpaiHM NPiOpUTETIB Ta 3aXUCT BITYN3HAHOTO
BUpOOHMKA; OGopoTbba 3 nNpPOTMMNPaABHOK EKOHOMIYHOK  AiSNIbHICTIO,  NpoTuais
HEKOHTPOSIbOBAHOMY  BignnvBy HaLuioHas bHUX MaTepianbHuX, diHaHCOBUX,
IHTeneKTyarnbHUX, iHopMaLiHNX Ta iHLWKX pecypciB.

KoHuenuia (ocHOBM AepkaBHOI MOMITUKW) HauioHanbHOT Ge3nekn YkpaiHM BTpatuna
UYMHHICTb Ha nigcTasi 3akoHy YkpaiHu "[1po ocHOBM HauioHanbHOI 6e3nekn

Ykpainn" Big 19.06.2003. Y 3akoHi 3a3Ha4yeHo, WO HauioHanbHa ©6e3neka YkpaiHu
3abe3nevyeTbCs LWASXOM NPOBEAEHHS BUBAXXEHOIT AepKaBHOT NOMITUKN BiANOBIAHO A0 NPUMAHATUX
B yCTaHOBMNEHOMY NOpSAAKY AOKTPUH, KOHLEMNUIN, cTpaTerin i nporpamM y NoniTUYHi, EKOHOMIYHIN,
coujianbHin, BOEHHIN, €KONOriYyHiN, HayKOBO-TEXHOMOMYHIN, iIHopMaLiMHIN Ta iHWKX cdepax. B
3aKOHi BM3HA4YeHO 3arpo3u HauioHanbHUM iHTepecaMm i HauioHanbHiM Gesneui YkpaiHu B
€KOHOMIYHIN cdpepi (CT. 7) Ta OCHOBHIi HanNpsAMW Aep>KaBHOI NOMITUKM 3 NUTaHb HauiOHanNbHOT
Be3nekn B eKOHOMIYHIN cdepi
(cT. 8) [2].
Basytouncb Ha ocHoBHMX 3acagax KoHcTuTyuil, ypsaa YkpaiHn Oyaye aep>kaBHy
nonituky. [ns peanisauii ogHoro 3 1i HanpsamkiB Ykasom [NpesvageHta Ykpainm Big 30
cepnHsa 1996 poky N 772 signosigHo ao ctatti 107 KoHcTuTyuil YKpaiHm ctBopeHo Pagy
HauioHanbHoT 6e3nekn i obopoHM YKpaiHW, sika 3aMaETbCA KOOPAMHALIED OpraHis
BMKOHABYOI Bragn y cdpepi HauioHanbHoi 6e3nekn. Pagy HauioHanbHOi ©6e3neku i
0b6opoHN YkpaiHM yTBOpeHO 3amicTb Pagm obopoHn YkpaiHm Ta Pagu HauioHanbHOT
Oesnekn YkpaiHu, aki npautoBanu y nepiog 3 1991 go 1996 poky. [NpaBosi 3acagu
opraHisauii Ta gianbHocTi Pagn HauioHanbHoOT ©6e3nekn i 06opoHn Ykpainu, ii cknag,
CTPYKTYPY, KOMMETEHLI0 | YHKUii BU3Ha4eHo y 3akoHi Ykpainu "lNpo Paagy HauioHansHoI
©e3nekun i o6opoHun YkpaiHn" Big 06.03.1998 p.
[nsa BUpILIEHHS OCHOBHWMX 3aBAaHb LLOAO €KOHOMIYHOI 6e3nekn cnoyaTky 6yno
po3pobneHo "CTpaTerito EKOHOMIYHOro Ta coujianbHoro po3suTtky Ha 2000 — 2004 pokun"
(Big 23.02.2000 p.). A B noganbwwiomy — "CTpaTterito €KOHOMIYHOro Ta CcouianbHOro
po3BuTKy YkpaiHu "lUnaxom eBponencbkol iHTerpaui™ Ha 2004-2015 poku" (Big
28.04.2004), oe BM3HA4YeHO OCHOBHI Lifi Ta 3aBAaHHSA NOCUNEHHST EKOHOMIYHOT 6e3neku
aepxasu [3].
BignosigHo 0o nyHkTiB 1 i 17 YactnHu nepwoi ctaTtTti 106 KoHcTuTyuil YKpaiHu,
YacTuHu gpyroi cT. 2 3akoHy YkpaiHu "lpo OCHoBWM HauioHanbHoOI 6e3nekn”, Ykasom
Mpe3ngeHTa Ykpainn Ne 105/2007 Big 12.02.2007 p. npuinHaTo "CTpaTerito HauioHanbHoi
Gesnekn YkpaiHu", e 3asHayeHo, WO NoAarnblUMii PO3BUTOK i 3aXWUCT HaMBaromimnx
3006yTKiB YKpaiHM noTpebye YiTKOI BUBHAYEHOCTI AepXXaBu y CTpaTeriyHmMx npioputeTax i
uinax, siki MaroTb Bignosigatn Buknukam i 3arposam XXI ct., il B3aemogii 3 cydacHMMmn
cucTeMamMm MiXKHapoOAHOI i perioHanbHOI 6e3nekn. CTpaTeris HauioHanbHOI Ge3neku
YkpaiHuum (BignNoBigHO 4O 3aKOHOAABCTBA BU3HAYa€ 3arasibHi NMPUHUMNK, NPIOPUTETHI Lini,
3aBOAHHA | MeXaHi3MU 3axUCTy XUTTEBO BaXXNUBUX iHTepeciB ocobu, cycninbctea i
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Aep>xaBu Bif, 30BHILLHIX i BHYTpILWHiX 3arpo3. Okpim Toro, y ctparterii BU3Ha4eHO OCHOBHI
3arpo3u eKoHoMiYHIn 6e3nedi (n. 3.2.2) Ta HanpsIMKK 3abe3nevYeHHs eKOHOMIYHOT 6e3neku
(n. 4.3.3). B pepakuii Ykasy lNpeaungeHTa Big 8 4epBHA 2012 poky [0 3arpo3 eKOHOMIYHIN
Oesneui HanexaTb: 3anexHiCTb BHYTPIWUHLOMO PWHKY Bi4 30BHILLHBOEKOHOMIYHOI
KOH'FOHKTYPUW, HeAOoCTaTHS edeKkTUBHICTb pobOTW LLOAO0 MOro 3axMCTy Bif HECYMIIHHOT
KOHKypeHLUii 3 60Ky yKpaiHCbKMX MOHOMOMICTIB Ta iMNopTepiB, a Takox Lwoao 6opoTbou 3
KOHTpabaHaow; HedocTaTHA edEKTUBHICTb BMKOPUCTaAHHSA MaTepianbHUX pecypcis,
nepeBaXaHHs Y CTPYKTYpi NPOMWUCIOBOCTI rasy3e 3 HEeBEerIMKOK 4acTKOK [oAaHol
BaPTOCTIi, HU3bKMU TEXHOMONYHUI PiIBEHD BITYN3HAHOI EKOHOMIKW; HAsIBHI BantOTHI PU3NKN,
HeeeKTUBHE BUKOPUCTaHHS KoLwTiB [lepxaBHOro i micueBmx 61ooKeTiB; He4OCKOHaniCTb
3aKOHOAABCTBaA ANS MPUCKOPEHHS PO3BUTKY HaLiOHANIbHOI €KOHOMIKM Ha iHHOBaUiMHUX
3acapjax, BiJHOCHO BUCOKWUW piBeHb TiHi3aLil EKOHOMIKM, BiACYTHICTb JOCTaTHIX CTUMYIIIB
Ans neranisauil JoxodiB HaceneHHs Ta 3MEHLEeHHS TiHbOBOI 3aMHATOCTI; HaAMipHUA
BM/IMB IHO3EMHOro Karnitany Ha pPO3BUTOK OKPEMMUX CTpaTeriyHO BaXKIMBUX ranysen
HauioHanbHOI EKOHOMIKM, Hebe3neyHe Ans EeKOHOMIYHOI He3anexHoCTi YKpaiHu
3POCTaHHA YacTKM iIHO3EeMHOro Kanitany B Takux ranyssx [4].

Takox B YKpalHi BnpoBamkeHo "MeToauKy po3paxyHKy PiBHA €KOHOMIYHOI

6esnekn YkpaiHn" (Big 02.03.2007 p.), wo po3pobneHa 3 MeTO BU3HAYEHHS PiBHSA
€KOHOMIYHOT 6e3nekn YKpaiHM SK rofloBHOI CKIagoBoI HauioHanbHOT 6e3nekn gepXXasBu i
sika BU3HA4Ya€ nepersik OCHOBHUX iHAMKATOPIB CTaHy eKOHOMIYHOT 6e3nekn YkpaiHu, iXHi
onTMMarsibHi, MOPOroBi Ta TrpaHW4YHI 3HAYEHHHA, a TakoX MeToan obpaxyBaHHSA
iHTerpanbHOro iHAEeKCy €eKOHOMIYHOI 6e3nekn. Y Metoauui BM3Ha4yeHO cneundivyHum
NMOHATINHWMMA anapaT 3 BUKOPUCTAHHAM HEBMNACTUBUX KMACUYHIN EKOHOMIYHIM Hayui

TepMiHiB: "ekoHOMiYHa Be3neka", "3arpo3n eKkoHOMIYHIN 6e3neui”, "KpuTepii EKOHOMIYHOI

Besnekun", iHaNKaATOPU EKOHOMIYHOT Beanekn”, "onTumMarnbHi 3Ha4YEHHS iHOMKaTopiB",

"NoporoBi 3Ha4YEeHHSA iHANKaTOpPIB", "rpaHNYHi 3HA4YEHHS iIHOMKaTOopPIB", TOLLO.
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http://zakon4.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80

2. 3akoH Ykpainu "l1po ocHoBM HauioHanbHOi 6e3nekn Ykpainun" Big 05.03.2015. EnexTpoHHun
pecypc: http://zakon3.rada.gov.ua/laws/show/964-15

3. Crtparteria eKOHOMI4YHOro Ta coujianbHOro po3BuTKY YkpaiHu "LLUnsxom eBponencebkol iHTerpadii”
Ha 2004-2015 poku Big 28.04.2004 Ne 493/2004.
EnextpoHHun pecypc: http://zakon0.rada.gov.ua/laws/show/493%D0%B0/2004

4. Crparterisi HauioHanbHOI 6e3nekn YkpaiHu «YkpaiHa y CBITi, WO 3MiHIOETLCAY. 3aTBEPMAXKEHO
Yka3owm lNpesmaeHTa Ykpainu Big 22.06.2012
EnextpoHHun pecypc: http://zakon4.rada.gov.ua/laws/show/105/2007

FNoppieHko KatepuHa OnekcaHapiBHa

KypcaHT Il Kypcy dakynbTeTy niarotoBkM ¢axisLiB
Ana nigpo3aainis cnigcrea

[HINpONeTpOBCLKOro AepXXaBHOro yHiBEpCUTETY
BHYTPILLHIX cnpaB
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HaykoBui kepiBHUK: Innsa Onekcangposuy Kucenbos,
KaHauaaT pUaNYHUX Hayk

KPUMIHATBbHA BIANOBIAAJIBHICTb 3A BEUBCTBO MATIP’KO CBOEI
HOBOHAPOKEHOI AUTUHU

OcTaHHiIM Yyacom, JOCUTb YacTo Big 3acobiB MacoBoi iHGhopMaLii My gisHaemocs
npo Te, WO LWOPOKY 3PpOCTa€ KiNbKICTb 3M0YMHIB, CKOEHUX >XIHKaMKM OO0 CBOIX
HOBOHapOMXeHMX AiTen. Ha BiamiHy Big iHWKX BuAaiB BOMBCTBA, No36aBNEHHS XUTTS
HEMOBSIATU Mae Ynmarne MNOWNPEHHA, SK Y MICbKiW, TakK i B CiNbCbKi MicLueBOCTi. Ak
npaBuno, Taki OiIAHHA BYMHAOTLCS MONOANMM XiHKaMW, e NoraHo agonToBaHi B XXUTTI,
SKi MaloTb CiM'I HE OOCTaTHbOro MartepianbHoro 3abesneyeHHsa. HanMeHwe 3amixkHix,
cepen XiHOK, fKi BUMHMNM BOMBCTBO CBOEI HOBOHAPOMKEHOI AUTMHWU. BCi BOHM €K
NpaBuIo CaMOTHI, YacTilwe Ay>xe Mool 3 HEBUCOKUM piBHEM KBarslidbikauii Ta OCBiTH.

B6uecTBO MaTip'to HOBOHAPOMAXKEHOT OAUTUHM OOHE 3 MOLUMPEHUX i HeBe3neyYHnx
NPosiBiB NPOTU XUTTA 0COOUCTOCTI. Y NpakTUYHIN AiSNbHOCTI OpraHiB Ai3HaHHSA, crigcTea
i Cydy BUKIIMKaE YTPYOHEHHS He TiflbKWU BUSIBNEHHS LbOro 3r104MHY, MOro Keanidikauis,
ane i BUpPIWEHHA nuTaHb, MNOB'A3aHMX 3 MNpPU3HAYEHHAM MokapaHHs. [iToBGuBCTBO
BiAPI3HAETbCS BiA YCiX iHWKUX BUAIB YOMBCTB CBOEPIQHICTIO Ta 0COBNMBOCTAMU cKnagy
3M104MHY.

Mpu ubomy okpemi nonoxeHHs cT. 117 KpumiHanbHOro Kogekcy YkpaiHu, fAka
nepenbavae BignoBiganbHICTb 3a yMUCHE BOMBCTBO MaTIip’l0 CBOEI HOBOHAPOLXKEHOT
ANTUHKW, MalOTb CYNeEpPEYsIMBAN XapakTep, Wo, 3 OAHOro 6oKy, NOSICHIETLCA Cneundikor
AOiISHHA, a, 3 IHWOro, — BUKNWKAE HEOAHO3HAYHICTb Yy TIyMayeHHi npu kBanidoikauii
3M0YMHHOIO [isiHHSA, @ OTXXe — U TPYOHOLi Yy NPaBo3aCTOCOBHIN OisiNbHOCTI.

B6uecTBO MaTip’'to cBO€el HOBOHapoakeHoi antunHu (cT. 117 KK Ykpainn), BuaineHo
3aKoHOAaBLUEM B 0COONMBUIA, OKPEMUI CKIa 3fI0HMUHY, WO Mae nuwe NoMy npuTaMaHHi
crneumdiyHi BNnactTmBocCTi: 1) Take BOMBCTBO BUYMHAE MaTip, No36aBnsioun XUTTH CBOKO
ANTUHY; 2) BOMBCTBO BYMHAE MaTip Nig 4Yac nonorie abo Bigpasy X nicnsi Hux; 3) BOMBCTBO
CNpsiIMOBaHe Ha XXUTTS HOBOHAPOKEHOI AUTUHU, SKa LWe TifTbKM HAPOAXKYETLCS YU LLIONHO
Hapogunacs .

Yci Ui o3Haknm BOBUBCTBaA MaTip't0 CBOEI HOBOHAPOMXEHOI AUTUHU BpaxoBaHi
3aKOHOAAaBLEM, | TOMY BOHO BBa)Xa€TbCS BYMHEHUM 3a OOCTaBWH, AyXe MOM'SKLLYHYNX
BignoBiganeHICTb. [NepeniyeHi 03HaKkM LbOro 3rfo4MHy MatoTb BUpiLLanbHe 3HaYEeHHA OnA
noro kBanigikauii. lMOHATTA «HOBOHapOMKEeHa AUTUHA» | BU3HAYEHHSA TepMiHa
HOBOHAPOMXKEHOCTI HEepigKo BUKIMKAKOTbL CyNepeyknm Yy HaykoBUiB, OfHaK i Yy
CyQOBOMEMYHIN MPaKTULi HEMae €OUHOro KpUTepito BU3HAYEHHS TpUBarnocTi nepioay
HOBOHapoMXKeHOCTi. Y negiaTpii HOBOHAPOLKEHNUM BU3HAETLCA HEMOBNS 3 MOMEHTY
KOHCTaTaUil >XMBOHaPOAXEHOCTI | 40 28 AOHIB XUTTS; B aKyLlepCTBi NOY4aTKOBUA MOMEHT
HOBOHaPOMKEHOCTI KOHKPETU3YETLCA MeplunM MOAUXOM i nepepisaHHAM MyrnoBUHU, a
NPOAOBXYBaAHICTbL MNepiogy HOBOHaAPOLKEHOCTI OOPIBHIOE OOHOMY TWXKHIO; B CyOOBIN
MeauUMHI nepiog HOBOHApPOMXKEHOCTI ObmexeHun opaHieto [06010. Y3aranbHoum
MeOuYHi  KpuTepil BM3HA4YeHHs nepiogy >KMBOMAPOLKEHOCTI, BBaXaemo, LWO
HOBOHAPOKEHOIO Cri BU3HaBaTW OUTUHY 3 MOMEHTY HApPOMKEHHA | A0 28 OHIB XUTTS.
Ockinbkn NoTepnino € HOBOHapPOMKeHa ANTUHA, TO BUPILLEHHS MUTaHHS MpPO No4YaTokK
XUTTS NIOANHKU, 3 SKOMO MOYMHAETLCS i KpUMiIHANbHO-MpaBoOBa OXOPOHa, € 0COONMBO
BaXITMBUM.
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CnywHoto 3 uboro npusogy € nosuuis P. LLlapanosa, kv 3a3Havae, Lo OiNCHUI
Nno4aToK XUTTSA i NOYATOK MOr0 KpMMiHANbHO-NPaBOBOi OXOPOHM He 36iraloTbCs, TOMY
KpuTepii XXMBOHaAPOXKEHOCTI, € OLIHOYHMM MOKa3HUKOM TOrO, WO 3 MeUYHOI TOYKN 30pYy
HEMOBNA AINCHO HapOAWUIIOCH XMBUM, a 3 IOPUANYHOI — BOHO Oyro i € BXe B NPOLECI
nonoris cyb'ektom npaBa Ha XuTTa. Hacnigkm y Burnggi 6ionoriyHoT cmepTi
HOBOHapoOMXKeHOro — o006oB'A3koBa O3Haka BOWMBCTBa, KONMM MOBa KAe NpO cKrag
3aKiHYEeHOro 3I104MHY.

lMpoTvnpaBHe NocsAraHHs, sike NpuU3Beno A0 KMiHIYHOT CMepTi HOBOHAPOMXKEHOrO,
ane OCTaHHIN BpewTi-pewT 3anuwnBCa >XMBUM, 3a BIiQNOBIAHUX YMOB MOXe
PO3LiHIOBATUCH NNLLE SK 3aMax Ha YMUCHe BOMBCTBO abo sIK CNPUYNHEHHST YMUCHOTO YN
HeOBEepPEXHOrO TSHKKOrO TiNMECHOro YLIKOMKEHHS, HeGe3neyHoro Ans XUTTS B MOMEHT
3anoaisiHHS.

OpHieto 3 HeobXigHMX YMOB BU3HAHHA OCOOW BWHHOK Yy CKOEHHI BOMBCTBaA €
BCTAHOBIEHHS NMPUYNHOBOrO 3B'A3KY MiX Ti AISHHAM i HAcnigkoM — HacTaHHAM CMepTi
HOBOHapomXkeHoro. Cy6'ekTOM TaKmX 3M04YMHIB, SIK NPaBWUIO, € XiHKA, SIKka 3MOBXMBAaE
ankoronem, HapkoTMkaMmu TOLLO. AKWO X Oyae BCTAHOBEHO WOAO HACMgKiB YMUCHY
dopmMy BUHW, TO Ail BUHHOI cnif, KBaniikyBaTu K ymmcHe BOMBCTBO YM 3aMax na yM1UCHe
B6uBcTBO. OgHak cyb'ekTom 3nouunHy, nepenbadeHoro ct. 117 KK, Buctynae matu, ska

nepebyBae B 00yMOBIIEHOMY MofioraMmm 0cobnmBomMy NCUXOisnYHOMY CTaHi.

CtaH nopoginni nig 4Yac nonorie abo Bigpa3y nicns NOnoriB XxapakTepusyeTbCa $K
ncuxonaTn4yHU poanag (NicnsanonoroBuin NcmMxoa), SKNMn 3'aBnsieTbCca Yepesd aHomanii
xapaktepy noguvHu i 0OYMOBMOETLCSA OCOOMMBOCTAMM HEPBOBOI CUCTEMM Ta
NCUXOI3NYHOK KOHCTUTYLIEIO.

MeOuumMHO BCTAHOBMEHO, LLO XiHKa Y NpoLeci MONoriB He MoXe po3rnsgaTucs
SIK Taka, WO NOBHICTIO YCBIAOMIIOE CBOI Ail | KEpye HUMMW, OCKIiflbKWM CaM MOMOroBUN akKT,
noegHaHM i3 CUNbHUM ISUYHUM | NCUXIYHUM MNOTPSACIHHAM, BHACIgOK He CTiNbKn
YOPCTOKMX, CKifTbKM MNpOOOBXYBaHUX i MOBTOPHUX 60niB, BUHATKOBOMY Di3U4HOMY
HaMNPY>XEHHI0 CTaBUTb OO0 OPraHi3aMmy XiHKM BENWKY BUMOTY i MpUXOBYE B COBi 3HA4HYy
Hebeaneky. XapakTepuayrun poarnsayBaHnin 3f1I04MUH, Chig nigkpecnutu, Wwo ocodbnmnseni
NcMxodi3ioNoriYHNMIN CTaH XIHKK Nig Yac CKOEHHs1 BOMBCTBA HOBOHAPOKEHOI AUTUMHU
HeobXxigHO BigMeXXOBYyBaTM Bif Tak 3BaHUX MiCNsiNONOroBMx NCMxo3iB, siki CKNnagarTbes 3
€HOOrEHHNX OpraHiYHMX 3axBOptoBaHb (LLUM30MpeHis, MaHiakanbHO-AeNnpPecuBHUM
NCUX03), LLIO CNPOBOKOBAHI BariTHICTIO Ta norioramu. B Taknx Bunagkax Matv HaA MOMEHT
BYMHEHHS 3JIOMMHY BW3HAETLCA HEOCYAHOK | KpUMIHanNbHIM BigMOBigaNbHOCTI He
nignsrae.

YMHHEe KpuMiHanbHe 3aKOHOL4ABCTBO KPiM BignNoBiganbHOCTI 3a BOMBCTBO MaTip'to
CBO€T HoBOHapoakeHol antunHu (ct. 117 KK) BctaHoBNOE BignoBiganbHICTb 3a 3asigome
3anuweHHsa 6e3 onomorM MaTtip'to CBOEI HOBOHAPOAXKEHOI AUTUHW, SKLIO BOHa (MaTw)
He nepebyBana B obymoBrneHoMy nonoramu ctaHi (4. 2 cT. 135 KK). PoamexyBaHHA Lnx
cKknagiB 3ro4YMHy Mae BenvMke K NpakTU4He, TaK i TeOpeTUYHEe 3HAYeHHs, OCKINbKK
CTYMiHb CyCMiNbHOI HE6E3NeYHOCTI UUX 3M0YNHIB Pi3HUA, LLO BNIMBAE Ha NPU3HAYEHHS
MipY NOKapaHHs, a TakKoX NPOMInNakTuKy uMx AisHb (YCYHEHHS YMOB, SiKi CNpuUsAnu
BYMHEHHIO 3M104YMHY, TOLO). lMpu BUPpIWEHHI NUTAHHA NPO BigMEXYBaHHS YMWUCHOIO
BOMBCTBA MaTIip't0 CBOEI HOBOHAPOMAXKEHOT AUTUHU Bif 3anvweHHsa 6e3 gonomorn maTip'to
CBOEI HOBOHAPOMXKEHOI AUTUHU, SKLWO Le AiSHHA CIPUYMHUO CMEePTb AUTUHM (4. 3 CT.
135 KK), nepeaycim cnig BMxoanTn 3 NOHATTS «BOMBCTBOY.

Taknm ymHOM, YOUBCTBO MOXe kBanigikyBatmuca 3a c1. 117 KK nuwe Togai, konm
ONTUHY BBUNa maTtu, sika Lo ANTUHY Hapoauna. NigcymoByoyn BULLE BUKNageHe, MOXHa
ckasaTtwu, Wo Takui Bug BOMBCTBA, Ik BOMBCTBO MaTip’t0 CBOET AUTMHM B HaLL Yac € AOCUTb
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nowmpeHolo npobnemoto, sika Hece 3a cobO HE3BOPOTHI Ta HeMnomnpaBHi Hacnigky, a
came ue cmepTb Manoi gutuHu. OkpiM Uboro, o4veBuaHo, 6yno 6 HenoraHo Ha
3aKOHO4ABYOMY PiBHi YiTKO BU3HAYMTK Ta 3aKPINUTU NOHATTS «HOBOHAPOLKEHA OANTUHAY,
Lo 3morno 6 y ManbyTHbOMY YCYHYTW OKpPeMi CKnagHOCTi npu kBanigikauil HasBaHMxX
AisiHb.

XutapeBa AHacTacia OnekciiBHa

ctyaeHTka |l Kypcy ropngmyHoro dpakynoteTy

ABH3 «HauioHanbHWi ripHMyYnn yHiBepcuT»

HaykoBui kepiBHuK: XpsniHcbkui NeTpo Bacunbosuy
npodecop, AOKTOP HOPUANYHUX HaYK

npodoecop kadenpn KpMiHanbHOro npasa Ta KpUMIHOSOriT
IOBH3 «HauioHanbHWi ripHU4nin yHiBepcuTeT»

AOKTPUHANBHE NMOHATTA 3AOXOYYBAJIbHUX HOPM Y KPUMIHAJIbHOMY
NMPABI YKPAIHU

Mpn BU3HAYEHHI MOHATTS 3a0X0YyBarlbHUX KPUMiHanbHO-NPaBOBUX HOPM Ta iX
0O3HakK cnig BpaxoByBaTu Te, WO MNi3HaBarbHOK OCOONMBICTIO BfiacHe MOHATb - NPUYOMY
X OCOBMMBICTIO HAMUIHHILOK € Te, WO BOHU (PIKCYOTb «CXOMNSIOTE» MMUOUHHI, CYTTEBI
BNacTMBOCTI BCiX ABMLL NeBHOro poay (Tuny, knacy). | sakwo Taki BigobpaxxeHHs1 6yayTb
TOYHMMMU, afEeKBAaTHUMU, TO N Y KOXXHOMY 3 LIMX BUNALKIB ICTUHHE MOHATTS Oyae Tinbku
ogHe. Came TOMy OCHOBHUM, BUpiLLAnbHUM 3aBOaHHSM NpU BU3HAYEHHI € MPUCYTHICTb Y
MOHATTI CYTTEBUX O3HaK, WO MaKCMMasribHO MOBHO | TOYHO PO3KPMBAKOTbL 3MICT
AO0CNiAXKyBaHOI NpaBOBOI KaTeropii. Y sKOCTi 03HaK 3a0Xo4vyBaribHUX HOPM 34e0iNnbLIoro
BKa3yloTb Ha 0COONMBUIA MeTOL NPaBOBOroO perynoBaHH4, WO Nondrae y CTUMYIOBaHHI
ocobu [0 NpaBOMIPHOI, CyCniNbHO-CXBanbHOI MNOBEAIHKM Yy cdepi KpMMiHanbHOro
3akoHogascTBa. Came BiH hopMye NpeaMeTHY OAHOPIOHICTb IHCTUTYTY 3a0X04yBanbHUX
HOPM | BWM3Ha4Yae WOro npegMeT Ta HanpsMm po3suTKy. [lpupogHo, WO came
CTUMYIOBaHHS NMPaBOMIPHOI MOBELIHKN BU3HAYa€ HasiIBHICTb 3a0X04yBaflbHUX HOPM Y
uinomy pagi npegmMmeTHux iHCTUTyTiB KK.

BusHavatoum 0O3HaKM  3ao0xo4yBanibHMX HOPM, HeobxigHO Hacamnepeq,

BMOKPEMUTM HOPMAaTMBHY O3HaKy, TOOTO iX GeanocepegHe 3akpinneHHs y KK, gons
ChifibHOro 3  3a0OpPOHHMMM  HOPMaMW, BUPILWWEHHA 3aBOaHb  KPUMIHAMbHOMO
3akoHogaBscTBa. KpumiHanbHO-npaBoBuMM € Oyab SAKi HOPMW, WO BiAOKPEMIIOKOTb
3M104UHY MOBeAiHKY Bif HE3MOYMHHOI, Y TOMY YUCi 1 HOPMU, SKi PErynioTb NPaBOMIpHI
BUMHKM, LLIO 30BHIi nNignagatoTb Nig O3HaKM SAKOrocb 3ro4nHy. OcTaHHIM 4acom
NPOMOHYITECA  BU3HABATU  KPUMiIHAINbHO-NPABOBUMM  BUKMKOYHO  HOPMW,  LWO
BCTaAHOBIMIOTb 3MOYUHHICTD Ta KapaHiCTb CycnifibHO-HeBe3neyYHnx AisHb. Takun nigxia
cyTTeBO 30igHIOE npaBoBUW apceHan 3acobiB BUPILLEHHS KPUMiHANbHO-NPaBOBUX
KOH(NIKTIB. BiH Buxonowlye 3 HUX nonepemxysasribHUW, MPOMINakTUYHUN, BUXOBHUN
eneMeHT, HiBene CTUMYInoBaHHA A06poBiNbLHOrO 3anobiraHHs, HewTpanisauii abo
3MEHLUEHHA HEeraTMBHUX HacnigkiB 3royuHiB. CniBBigHOWEHHS 3abOpOHHMX Ta
3a0xodyBanbHi  HOpM OyayeTbCa 3  BpaxyBaHHAM  OXOPOHHOI  CPSIMOBAHOCTI
KPUMiHanNbHOro 3akoHodaBCTBa YKpaiHW. 3a uMMm couianbHMM 3aBOaHHSM 3a0OpPOHHI
HOPMW € OCHOBHUMM, NEPBUHHMMMU MO BiAHOLLEHHIO 4O 3a0X04yBasibHUX HOPM.
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[pyroto 03HaKow, NPUTaMaHHOI BCIM 3a0X04yBalibHUM HOpMaMm, Ha Hall nornsa,
€ (hopmManbHa BM3HA4YEHICTb. 3aoxodyBaribHa HOpMa 34aTHa ynopsiakyBaTW CyCnifbHi
BiJHOCUHM, L0 BUHUKAKOTb Y 3B’A3KY i3 34iINCHEHHA NO3UTUBHOI NoBeiHkW. Hacamnepes,
cnig BkasaTu, WO B Hin 6e3nocepeaHbOi NO3HAYaKTbLCS CYH’ EKTU — yHaCHMKM BiZHOCUH,
X npaBa Ta 0BOB’A3KWN, HaCNIAKM BUKOHAHHA HOpPMATMBHUX BUMOr. Baanum, Ha Halwl
nornag, € noain y nitepatypi BCiX (akTMYHMX OOCTaBMH, 3a SKUX BUHUKAIOTb,
peani3yloTbCA Ta MNPUNUHSAKTLCS 3a0X04vyBasibHi NPaBOBIAHOCUHU, 3 BUOKPEMIIEHHAM
nepegymoB, nigcTaB Ta YMOB 3aCTOCYBaHHA 3a0XOYEHHS Y  KPUMiHanNbHOMY
3akoHogascTBi. OfHielo i3 nepwmx Ha HeOOXigHICTb po3MexoByBaTM (PaKTUYHI
obcTaBnHM Ha nigctaBn Ta ymoBu 3BepHyna yeary C.I. KenuHa. [ocnigxyroun
3BifIbHEHHS Bif KpMMiHANbHOI BigNoBiganbHOCTI, BOHA 3a3Havana, Lo NiacTtaBu SBNAKTb
coboto pakTnyHi obcTaBuHKM, abo CykynHicTb OBCTaBWH, $Ki BignoBigaldTb TPbOM
o3HakaM: 1) € HanbinbL CYTTEBUMM i HEOBXiQHMMW ANs 3aCTOCYyBaHHSA HOPMU MPO
3BiMlbHEHHA | XapakTepu3ylTb BYMHEHMW 3rodYmH abo ocoby 3nouvHus; 2)
XapaKTepuayoTb 3I04MH i 3M1I04MHLSA HA MOMEHT BYMHEHHS LbOro AistHHS ab0o OLiHKM 1A0ro
opraHamu npasocyaas; 3) Mixk NigcTaBok Ta HOPMOHO NPO 3BifIlbHEHHS ICHYE HEPO3PUBHUMN
3B'A30K, TOOTO 3a HAABHOCTI NiACcTaBM 3aBxan byae 3acTocoBaHe 3BiflbHEHHSI 0cobu Big
KpUMiHanbHOI BiANoOBiganbHOCTI. YMOBaMM X, Ha AYMKY Ui€i gocnigHuui, € obcTaBmHN,
BUMOIM, WO 3BepHeHi A0 MaunbyTHbOI noBediHkM ocobwu nicnga 1l 3BiflbHEHHS BiA
KpuMiHanbHOI BignosigansHocTi [1, c¢. 48]. Ha BigmiHy Big nigcrtae, nepeaymoBamu
MOXYTb OyTM nuwe HeoOXxigHi ob6CTaBMHK, WO 3a 4YacoM MNepPenytTb 3aCTOCYBaHHIO
320X04EHHA, @ YMOBaMu, - NpaBoOBi BUMOrM, 3a BUKOHAHHA SKUX Y ManbyTHbOMy cnif
OUiHIOBaTU MNOBeAiHKY 0CobM 3a MEBHMMA MPOMDKOK 4Yacy. TakMm 4YMHOM, MiLCTaBO
3aCTOCYBaHHSI 3a0XOYEHHSI € 3MINCHEHHSI 0COB0K CoLianbHOKOPUCHOI NMOBEAIHKM, LLO
MICTUTb CKnag npaBOMIpHOI MoBeAdiHKkK, nependayvyeHnin 3aoxodyBarnbHo Hopmow KK.
Ckaximo, y cT. 47 KK nepegymoBamu 3aCTOCYBaHHSI 3a0XOYEHHS Yy BUrNSAAi 3BiNIbHEHHSA
BiJ, KpMMiHanbHOI BigNOBIgANbHOCTI y 3B’'A3Ky 3 nepefadveto ocobu Ha nopykum €: 1)
BUMHEHHS 0COBO0I0 3MOYMHY Brieplwle; 2) BYMHEHUA 3M04MH Mae ByTu HeBenukol abo
cepenHboi  TsDKKOCTI.  [NepegymMoBOKO — 3BiNIbHEHHS  0COOM  BiA  KPUMiHAmNbHOI
BiANOBIAANbHOCTI € BYMHEHHS HEHO HE TifTbKM 3aKiHYEHOro, ane n He3akiH4eHOoro 3r04nHYy,
i, TaK CaMO, BYMHEHHSI TaAKOro 3f04YMHYy OAHOOCIOHO 4m y cniByyacTi. [ligctaBoto
3BifIlbHEHHS 3a BuMLLE3ragaHux nepegymoB Mae Oytu: 1) wmpe poskasiHHs ocobu; 2)
KNONOTaHHSA KONEKTUBY MigNpPUEMCTBA, YCTAHOBM 4M OpraHisauii npo nepegady Takol
ocobu Ha nopyku; 3) ocoba NoBUHHA B3ATU Ha cebe 3060B’A3aHHA BUNpaBgaTh LOBIPY
KONEKTUBY, 3aKOHOCIYXHAHOK MOBEAIHKOK Ta CYMITIHHOKO mnpauero Ha nianpueMcTBi, B
yCTaHoBi abo opraHisauil, He yXuUnsaTuca Bif 3axOA4iB BUXOBHOIMO XapakTepy KONeKTuBy,
AOTpUMyBaTUCA NEBHUX NpaBun y NobyTi Ta rpomagcbknx Micuax. «3rigHo 3i cT. 47 KK, -
3a3HavyaeTbesa B yxBani Cygosol nanatn y KpumiHanbHux cnpasax BCY Big 19 yepBHs
2007 p., - 3BiflbHEHHS Bi4 KPWUMiHaNbHOI BigNOBIAANbLHOCTI 0COOM B MOPSAKY,
nepenbavyeHoMy LUi€0 cTaTTel, AOMYCKAETbCA 3a HASsIBHOCTI YMOB, LLO CTOCYHTbCS
TSOKKOCTI  OigHHA Ta nigctaB LUMPOro pPO3KadHHS, dKe CBiguMTb Npo 1 BGaxaHHs
CMOKyTyBaTU NPOBMHY Nepes KONEKTUBOM OpraHisauil Ta BUNpaBUTK CBOK NOBEAIHKY [2,
c. 17]. OcTtaTouHe 3BiNbHEHHS Big KpUMiHANbLHOI BigNoBiAanbHOCTI HACTaEe 3a YMOB, SKLLO
ocoba, NpoTAroM poky 3 AHA nepedadi il Ha nopyku: 1) Bunpasaae AOBipY KONEKTUBY; 2)
He Oyae yxunaTuca Bi4 3axofiB BMXOBHOIO xapaktepy; 3) He Oyae nopywyBaTu
rpoMaacbkoro mnopsiaky. Y pasi nopylweHHs yMOB nepegadi Ha nopyku ocoba
NPUTAraeTbCA 4O KPUMIHANbHOT BiANOBIAANbHOCTI 3@ BUMHEHUI HEKO 3MOYUH (Y. 2 CT. 47
KK).
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TpeTbOl0 0OOB’AA3KOBOKD  O3HAKOK  3a0X0YyBasibHOI HOPMW €  [OepXXaBHe
3abe3neyeHHst (rapaHTyBaHHA) 3a0X0YEHHS, WO nepenbadae KOHKPETHUA BUA i Mipy
MiHiMi3aUiil OOTsKEeHHSA LUMSAXOM BUKIKOYEHHSA BiAMNoOBiganbHOCTI, 3BiNbHEHHSA BiA
BignoBiganbHOCTI abo mnokapaHHs, MOM’SKLWEHHA MOKapaHHA Ta Woro BiabyBaHHS.
OpraHiyHe noegHaHHA y HOPMi CoLianbHO-KOPUCHOI MOBEAIHKN Ta 3aCTOCYBaHHS Y 3B’A3KY
3 UMM 3a0XOYEHHS BKa3yHoTh, WO LS KpUMiHaNbHa HopMa € 3aoxodvyBaribHow. [lepxaBa
HaZlae npaBoO 3aCTOCyBaTM 3a0XOYEHHS BUKITIOYHO cyfam. B peanbHin OiMCHOCTI Ha
nigcTaBax YMHHOIO 3aKOHOAABCTBA [0 3a0XOYEHHSA 3aryvyaceTbCa BeriMye3Hun pecypc
MBC, O0Y3BI, MY, CBY Ta iH. MiHicTepcTB Ta BiAOMCTB. BMKOHaHHS NOKnageHoro Ha
AepXaBHUA opraH OOOB’A3Ky  3acTocyBaTW  KPUMiHANbHONPaBOBE  3a0XOYEHHS
3abe3neyvyeTbCca CUCTEMOK MpaBoBUX rapaHTin. [lo-nepwe, cnyxboBa ocoba
BiQNOBIOHOMO NPaBOOXOPOHHOIO OpraHy Ym cygy NOBWHHA LOBECTM Ta PO3’ACHUTM OCODi
HopMmy KK woao npaBOMIpHOro, CycniflbHO-KOPUCHOro BapiaHTy MOBELIHKM Ta MOro
nNpaBoBMX Hacnigkie; no-gpyre, ocoba Mae npaBo BMMaraTuM CTBOPEHHA BiAMNOBIgHMX
CNPUATINBUX YMOB, 32 HAsIBHOCTI AKMX BOHA MOXe 34INCHUTU NpaBOMIpHY, couiaribHO-
KOPUCHY noBeAdiHKy (Hanpwuknag, 3ycTpidi 3 noTepniniolo 0cobow, BU3HAYEHHSA
MaTepianbHOro Ta MopanbHoro 36uTKy, yknagaHHss MMpPOBOI yroau 3 NoTepnifium Towo);
No-TpeTe, Y pasi AOTPUMaHHsS BUMOI 3a0X04vyBasibHOT HOpMM ocoba Mae NpaBo BMMaraTu
3acTtocyBaHHsA 00 Hel, nepenbadeHoro KK, 3aoxo4yeHHs. 3 iHWoOro 60Ky, Aep>kaBoko
rapaHTyeTbCs Ta 3abe3nedyeTbCA 3aKOHHe | OOrpyHTOBaHe 3aCTOCYBaHHA akTiB
KpUMiHanbHO-NPaBOBOro 3ao0X04eHHs. Y CT.cT. 285289 umHHoro KK YkpaiHu gocuTb
JeTanbHO pernaMmeHTyeTbCs MNOpaaoK po3rnsay cnpaB gadoi kateropii. B KIMK
nepenbayvyaeTbCa MNpaBO OCKAPXKEHHS PpilleHb Cyay npo 3BiflbHEHHS 0cobu Bia
KpuMmiHanbHOi BignosiganbHocTi (4. 3 cT. 284 KI1K). 3BinbHEHHSA Big KpUMiHANbHOT
Bi4NOBIAANbHOCTI 32 BUNHEHHST KPUMIHANBHOMO NpaBonopyLUeHHS 34INCHIOETLCS CYO0M.
BcTtaHoBMBLUM Ha cTagil 4OCy4OBOro poascrigyBaHHA nigctaBu AN 3BiNIbHEHHSA Bif
KpUMiHanNbLHOT BIiANOBIgANbHOCTI Ta OTPUMaBLIM 3rody MigO3pHOBaHOrO Ha Take
3BifIlbHEHHS, NPOKYPOp CKNaga€ KonoTaHHA MpO  3BiflbHEHHS Bi4 KPUMiHaNbHOI
BignoBiganbHOCTI Ta 6e3 npoBedeHHss OOCY4OBOro pos3chigyBaHHA Yy MOBHOMY 06cCs3i
Hagcunae moro Jo cyany. lleped HanpaBneHHAM KMAOMOTAHHA A0 cydy NPOKypop
3000B’A3aHUN O3HANOMUTM 3 HWUM NOTEPMINOro Ta 3’AcyBaTM MOro AOYyMKY LWOAO
MOXITMBOCTI 3BIifIbHEHHS MigO3PHOBAHOrO Bif KpMMIHANBHOI BignoBiganbHOCTI. AKWO nig
Yyac 30iINCHEHHS Cy0BOro NPOBaMXEHHA LWOAO0 NPOBaMXKEHHS, Ake Haginwno oo cyay 3
006BUHYBaNbHNM aKTOM, CTOPOHa KpMMiHANbHOrO NpOBaAXeHHs1 3BEpHETbCA A0 cyay 3
KNonoTaHHAM NpO 3BiflbHEHHS Bi4 KpMMiHANbHOI BiANoOBiAansHOCTi 06BMHYBa4YeHOro, cyq
Ma€ HeBiOKNagHO po3rnsHyTU Take KnonotaHHs (cT. 286 KIIK).

3aoxoyyBanbHOW BiATak € nepegbayeHa y KpuMiHarnbHOMY 3akOHi HOpMa, Lo
BU3HA4Yae nepeaymoBn, nigctaBy Ta/abo yMOBM BUKMAOYEHHS, 3BiflbHEHHS abo
NOM’SIKLLIEHHS OBTSXKEHHS Y pasi 34iCHEHHA 0COB0t0 couianbHO-KOPUCHOT NOBEAIHKMN, LLIO
3abe3neyvyeTbCa Ta rapaHTyeTbCA AepXaBok. 3aoxodyBaribHa HOpMa BKAKOYEHa Y
CUCTEMY YMHHOIO 3aKOHOAABCTBA, € EfIEMEHTOM NPaBOBOI CUCTEMU YKpaiHW. Y HOpMax
KpUMiHarbHOro npaea 3Haxo4uTb CBi NPOSB BOJIS CYCNiNbCTBA i AepKaBu, CnpaMoBaHa
Ha MPOTMAID  3MOYUHHOCTI, BUPIWEHHS Yy  BU3HAYEeHUM  3aKOHOM  cnoci6
KpUMiHaNbHONPaBOBOro KOHMNIiKTY. 3aoxo4vyBasibHi HOpMU nopsg i3 3a0OPOHHUMU Y
CUCTEMI KPUMIHANbLHOrO 3aKOHOAABCTBA MOKIIMKaHI CAPUATU BUKOHAHHKO OCHOBHOIO
OXOPOHHOro 3aBAaHHA. Hopma npaBa € nMepBMHHUM «MOAyneM» Yy npaBOBOMY
perynoBaHHi cycninbHUX BigHOCKH [3, ¢. 31]. HeobxigHO MigKpecnuTn BUKIKOYHY POrb
HOpPMW npaBa $K CUCTEMOYTBOPKOKOYOI OCHOBM, 3 HAKOK MOB’A3aHi YCi KOMMOHEHTU
npasoBoi cuctemn. [lpouec dopmyBaHHA | peanisauii npaBa, 3aKOHO4ABCTBO, BCi
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IOPUANYHI NOHATTA M KOHCTPYKLUIT | HaBiTb AOKTPMHA npaBa CBOEK OCHOBOID, MPSMO 4n

onocepeakoBaHoO, MakOTb NMpaBoOBY HOPMY.
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KHsa3eBa AHacTacia lOpiiBHa

ctygeHTka |l kypcy topnandHoro gpakynbTeTy
«HauioHanbHW ripHUYMK YHIBEPCUTET»

HaykoBuin kepiBHUK: XpsaniHcbkui NeTpo Bacunbosuny

npodecop, AOKTOP HPUONYHUX HaYK

npodoecop kadenpn KpuMiHanbHOro npaea Ta KpMMIHOSOriT

[OBH3 «HauioHanbHWin ripHMyniA yHiBEPCUTETY

NMPU3HAYEHHA MOKAPAHHA 3A OBCTABUH,
LLIO MO0 NOM’'AKLUYIOTb Y KPUMIHATIBHOMY NPABI YKPAIHU

[Mpn3Ha4YeHHsa NoKapaHHA 3a HasiBHOCTI O6CTaBWH, LLO MOM'SKLIYHOTb MNOKapaHHS
nepenbayae, WO 3a HAABHOCTI 0OCTaBMH, WO NOM AKLLYOTb NOKapaHHSs, nepegdadvyeHmnx
nn. 1 Ta 2 4. 1 cT. 66 KK, BiacyTHOCTi 06CTaBUH, WO OOTSXKYHOTb NOKaApaHHS, a TakoX Npwu
BM3HAHHI NiaCcyaHMM CBOEI BMHU, CTPOK abo po3Mip NoOKapaHHsS HE MOXe NepeBuLLyBaTu
OBOX TPETUMH MaKCMMaribHOro CTPOKy abo po3mipy HambinbL CyBOPOro BUAY NOKapaHHs,
nepenbayeHoro BiAMOBIOHOK CaHKUie cTaTTi (caHkuiew 4actuHu ctatTi) Ocobnusoi
yactuHu KK (cT. 69-1 KK).

MMigctaBamMyM NpU3HaAYEHHA MOKapaHHs, CTPOK abo po3Mip SIKOr0O He MOoXe
nepesuLLlyBaTU ABOX TPETUH MaKCMManbHOro CTPoKy abo po3mipy HambinbLl CyBOPOro
BMAOY NokapaHHs, nepeabaveHoro BignoBigHoOW caHkuieto ctatti Ocobnueoi YacTnHn KK
€ NOEAHAHI y CyKYNHOCTI HAcTynHi o6cTaBuHK: 1) 3’ABNEHHS i3 3i3HAHHAM, LLMpe KasaTTa
abo aKkTMBHE CrpUsiHHS PO3KPUTTIO 3I0YMHY i A0OPOBINbHE BifLWKO4YBaHHSA 3aBOaHOro
30MTKy abo YCyHEeHHs1 3anofisiHoi WKoau; 2) BIiACYTHICTb OOCTaBMH, O OBTSXKYHOTb
NoKapaHHS; 3) BU3HAHHS NiacyaHUM CBOET BUHU. BignoBigHO A0 ubOoro 3no4mH Byab-sKoi
TSDKKOCTI Ta ocoba, sika MOoro BYMHMUNA He NOBUHHI MaTu O0BTSXKYo4MX o6CcTaBuH (4. 1 CT.
67 KK). Axkwo Oyab-aka i3 o0TsKyoumx oO6CTaBMH BKOYEHA A0 OCHOBHOMO 4
kBanigikoBaHoro (ocobnmMBo KBaniikoBaHOro) ckragy 3M04YMHy $IK KOHCTPYKTMBHA
O3Haka, Le He MOXe CcTaTu MepernoHOK ANns 3aCTOCYyBaHHA TaKOro MNOM’SIKLLIEHHS
nokapaHH4a. Lle pilleHHA rpyHTYETbCSA Ha 3aranbHOMY MOSIOXKEHHI, SAKWO SKacb i3
obcTaBuH, HaBegeHnx y 4. 1 cT. 66, 4. 1 cT. 67 KK, nepeabaveHa B ctatti Ocobnmeoi
yacTuHM KK sik 03HaKa 3no4nHy, Lo BNAMBAE Ha MOro KBarsidikauito, cya npy Npu3HayYeHHi
MoKapaHHS He MOXe LLie pa3 ypaxoByBaTH ii Ak NOM’AKLIYytoHy abo 06TAXKyto4Y NoKapaHHS
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o6cTaBuHy. TOMy, CKaXiMO, MOXINIMBE NMPU3HAYEHHS MOKapaHHA 3a HAssBHOCTI 06CTaBWH,
WO MOM’AKWYITb MOKapaHHs Yy pasi, aKkwo ocoba BuYMHMNA po3beLleHHs Lwoao
HenoBHOMITHLOI ocobu, nepeadadeHe 4. 2 cT. 156 KK un 3abpyaHeHHs abo ncyBaHHSA
3eMerb, WO CNpUYNHUAN TSHKKI Hacnigku, nependadere Y. 2 cr. 239 KK.

BuHukna npobnemaTtnyHa cuTyauis WoO0 MOXMAMBOCTI NPU3HAYEHHS MOKapaHHSA
3a HasABHOCTI 06CTaBMWH, O NOM’'AKLIYOTb MOKapaHHS Yy BUNAAKY, KONM CaHKLUil cTaTen
nepeabavaloTb y AKOCTi HaNbiNbL CyBOPOro B1AYy NOKapaHHA AOBiYHE N036aBreHHs BONi
—cT.112,4. 2 cT. 115, 4. 3 cT. 258, cT. 348, cT. 379, cT. 400, 4. 2 cT. 404, 4. 2 cT. 438, u.
2 cT. 439, 4. 1 cT1. 442, ct. 443 KK. Ak 30a€eTbcq, y TakoMy BUMagKy HeMOXIvBe
3actocyBaHHA CT. 69-1 KK, OCKifibkM O4EeBUMAOHOK € HEeAOPEYHICTb BU3HAYEHHS OBOX
TPETUH MOKapaHHsa Yy BUrMA4i AO0BIMHOMO no3baBneHHss Boni. 3  UWiel npuymHMm,
0o6rpyHTOBaHMM, Ha Haw nornsg, 6yno 6 gonoBHeHHs cT. 69-1 KK, yacTtuHoto gpyroto 3
HaCTynHUM 3MicToM: «[lo ocobu, gka BUMHMMIA OCOBINBO TAXKKNIA 3MTOYUH, 3a SKUIA 3rigHO
i3 3aKOHOM MOXXe BYTM NpM3HayeHe JoBiYHE No36aBNeHHs BOMi, NPU3HAYEHHS NOKapaHHS
B nopsgky nepeabadeHoMy Uied cTaTTelo  BUKMOYaeTbea». [lpu ubomy cnig
BpaxoByBaTH, WO AOBiYHE N036aBfeHHs BOMi HE 3aCTOCOBYETLCA 4O OCIO, WO BYMHUNN
3rno4mHuM y Biudi o 18 pokiB i 4o ocib y Biui NoOHag 65 pokiB, a TakoX A0 XiHOK, Wwo 6ynu B
CTaHi BariTHOCTI Mig Yac BYNHEHHS 311I04MHY a0 Ha MOMEHT NOCTAHOBIEHHS BUPOKY (Y. 2
cT. 64. KK).

B pocnigxeHHsx 6araTbox NPaBHUKIB 3HAXOANMMO NPONO3unLii woao o608’ a3K0BOro
3HWXKEHHS MOKapaHHSA Yy pasi BigNOBIOHOrO KOMIMMEKCY MO3UTMBHOI MOCTKPUMIHANBHOI
noBeaiHkK. Tak, NponoHyBanocs BBECTU B KPUMiHaNbHUIA 3aKOH HOPMY NMpo 060B’si3koBe
3HWXEHHSA NOKapaHHsi abo HaBiTb NOBHE 3BifTbHEHHS Bif HHOMO, AKLLO BUHHUIA Y 3N0YNHAX
NPOTWU BfIaCHOCTI A0BPOBINbLHO BigWKoAyE 3aBaaHi 36uTkn. B cyyacHoOMy KpuMiHanibHOMY
3aKOHOAABCTBI BOHM pearni3oBaHi B IHCTUTYTax 3BiflbHEHHSA B4 KPUMiHANbHOI
BiANOBIAANbHOCTI Ta NOKapaHHS, MNPW3HAYeHHi MOKapaHHSA 3a HasIBHOCTI OAHIEl 4u
AeKinbkox nom’sikwyroumx obctaBuH. Ckaximo, 4. 1 c1. 62 KK P® nepegbavae, Lo
npuU3Ha4yeHe nokapaHHA He MOXe NepeBULLYBaTUN TPbOX YBEPTEN MAKCUMaSibHOrO CTPOKY
abo poamipy HambGinbl CyBOpPOro BuAy MOKapaHHs, nepenbdayvyeHoro Bi4MOBIAHOK
crarteto  OcobnuBol 4YactHn KK y pasi HasgBHOCTI MNOM’SIKLIYKOYMMX OOCTaBWH,
nepegbavyeHnx nNyHKTaMm «u» i «K» YactmHm nepwoi cT. 61 KK Ta BigcyTHocTi
00TsKYHOUMX O6CTaBMH.

OnTumizadis 3acTocyBaHHS NpU3HAYEHHSA MOKapaHHA 3a HasiBHOCTI 06CTaBuH, WO
NOM'AKLIYIOTb MOKapaHHs, Mae BU3HavaTUCHa AndepeHLuinoBaHUM MigxogoM A0 Pi3HUX
KaTeropin 3acympkeHux. Tomy, 3a HadABHOCTI Bu3HayeHoro cT. 69-1 KK komnnekcy
NO3UTUBHOI  MOCTKPUMIHANbLHOI MOBEAIHKWM, HEe MOXHa BW3HATM  OOCKOHaNuUm
YHiBEpCanbHIiCTb MOM'SKWIEHHA MOKapaHHA. fAK BWOHO, MPU3HAYeHHS MoKapaHHA 3a
HasiBHOCTi 0OCTaBMH, WO MNOM'SAKWYOTb MOKapaHHs He Oyae 3acTtocoByBaTUCh 3a
BUMHEHHS 31104MHIB HEBENMKOI Ta 3II0MMHIB CepenHbOl TSXKKOCTI, OCKINbKM nepeaymoBu
Ta nigctaBu 3BifIbHEHHSA Bi4 KpUMiHANbHOI BIiAMNOBIAANBHOCTI Ta MNOKapaHHA Yy LUX
BUNagKax € MeHLw BnbarnmemMmmn 4o 3MiCTy NO3UTUBHOI NOBELIHKM 0COBU, NicNa BUNHEHHS
3roYunHy (CcT.CT. 45, 46, 4. 4 c1. 74, 75 KK Ta iH.). BigTak, 3anuwaeTsca npusHayeHHs
NnoKapaHHSA 3a HAsABHOCTI AEKINbKOX MOM AKLYHYMX OOCTaBUH MPU BUMHEHHI TSKKMX Ta
0COBNMBO TSXKMX 3NOYMHIB. B 4. 3 i 4. 4 c1. 12 KK Ui 3n04MHM 3a CTyneHeMm TSKKOCTI
CMiBBIAHOCATBLCA AK «OAMH A0 ABOX»: 3MTOYMHOM CEepeaHbOl TSXKKOCTI € 3T04MH, 3a AKUI
nepenbaveHe NokapaHHA y BUrnsai no3baBneHHsA BONi Ha CTPOK He BinbLue n'aTu pokis,
a TSOKKUM 31104MHOM € 3110MUH, 3a 9K nepeabadeHe nokapaHHs y BUrnsai no3basneHHs
BOMi Ha CTPOK He Binblle gecsatn pokis. JloriyHUM, BUXOASYM 3 UUX MipKyBaHb, Oyno 6
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noaginHe gudepeHLitoBaHHS MakCMManbHOro CTPoKy abo po3mMipy HambinbLw CyBOpPOro
BMAOY NokapaHHs, nepeabayeHoro BignoBigHOW caHkuieto ctaTTi Ocobnueoi YactuHm KK.
BigTak npuxooMmo 00 BUCHOBKY, WO MNPU3HAYEHHA MOKapaHHS 3a HasiBHOCTI
o6CTaBuH, WO NOM'AKWYOTb NoKapaHHs, 6yno 6 rHy4kilnMm Ta BignoBigano npvHuMnam
iHaMBiQyani3auii Ta cnpaBeanuBOCTI KPMMIHANbHOIO NoKapaHHs, SKLWOo nepeabayunTy, Wo
3@ BYMHEHHS TSKKMX 3MOYMHIB MpU3HAYeHe MoKapaHHs He MOXe nepeBuLLyBaTu
MONOBMHW, A 3a BYMHEHHSI OCOBIMBO TSKKMX 3ITOYMHIB HE MOXE NepeBuLLyBaTh OBOX
TPETUH MaKCUManbHOro CTPOKy abo po3mipy Hambinbll CyBOPOro BuAY MOKapaHHS,
nepenbaveHoro BignoBigHoW caHkuieto ctaTtTi Ocobnumeoi yactmHm KK. 3a uyux
pekomeHaauin ancnosudia ct. 69-1 KK mana 6 HactynHuin Burmnsaa: «Cyn 3060B’a3aHui
NOM'AKLLUMTM MOKapaHHA 3a HasfABHOCTI OOCTaBWH, WO MOM'SKWYOTb MNOKapaHHS,
nepegbayerHmx nn. 1 1a 2 4. 1 cr. 66 KK, BigcyTHOCTi ob6CTaBMH, WO OBTAXYIOTb
noKapaHHs, a TakoX MpW NOBHOMY BW3HaHHI MiACYAHWUM CBOEI BMHU: @) 3a BYUHEHHS
TSDKKOrO 3M0OYMHY CTPOK abo po3Mip MOKapaHHA He MOXe nepeBuvLllyBaTh MOMOBUHU
MakCUMarnbHOro CTPOKy abo po3Mmipy Hambinblw CyBOpOro BuAy MOKapaHHS,
nepenbavyeHoro BiAMNOBIQHOK CaHKUieto cTaTTi (caHkuieo yYactmHu ctaTtTti) Ocobnusoi
yactnHu KK; 6) 3a BUMHEHHSI OCOBNUBO TAXKKOIO 3M04YMHY CTPOK abo po3mip nokapaHHs
HEe MOXe nepeBuLlyBaTW OBOX TPETMH MakCUMMarbHOro CTpPoKy abo po3mipy HambinbLu
CyBOpPOro BmAy MoOKapaHHs, nepeabadyeHoro Bi4MOBIAHOK CaHKUIE CTaTTi (CaHKUiE
yactuHn ctatTi) Ocobnmeoi 4YactuHm KK. 1o ocobu, sika BYMHMNA OCOBMMBO TSXKKUN
3104MH, 3a KWW 3rigHO i3 3aKOHOM MOXe ByTK NpuU3HayYeHo OoBiYHE No36aBNeHHs BOi,
NPU3HaYeHHs NoKapaHHA B NOPsAKy nepenbavyeHomy Liet cTaTTelo BUKMIOYAETLCS».

Ko6a lOnisa BnagucnaBiBHa

ctygeHTka |l Kypcy topnandHoro gakynbTeTy

[OBH3 «HauioHanbHWi ripH1ynmn yHiBEpCUTET»

HaykoBui kepiBHUK: XpsniHcbkui NeTpo Bacunbosuy
npodecop, AOKTOP HPUANYHUX HaYK

npodoecop kadenpn KpUMiHanbHOro npasa Ta KpUMIHOSOriT
[OBH3 «HauioHanbHWi ripHM4nmn yHiBEpCUTET»

ANXOTOMIA NYBNIYHOIO | MIPUBATHOIO
Y KPUMIHAJNIbHO-NMPABOBOMY PETYJIFOBAHHI CYCMNIJIbHUX BIAHOCUH

Mpobnema nopginy npaBa Ha nybniyHe i npuBaTHe, CiBBIOHOWEHHA cdep

NpaBOBOr0 peryriioBaHHA € OJHIEl0 3 HaucynepeunuBinx Yy  BiTYU3HAHOMY
npaBo3HaBCTBI. IHOAI NoAin npaea Ha nybniyHe, i3 NPUTaMaHHUM MOMY iMNepaTUBHUM
MeToAoM, W npuBatHe, 3 [OOMIHYHOYMM OUCMO3UTUBHUM METOOOM NpPaBOBOro
perynoBaHHA, po3rnsgaeTbCa K abCoMOTHUIA. Y3aranbHIOKYM HasiBHI OOCIIOKEHHS,
MOXHa BUAINUTY Kiflbka Teopi po3noginy Ta etaniB iX pO3BUTKY Y BUKOPUCTAHHI Pi3HUX
KpuTepiiB LWoAo BignosigHoro noAdiny. Tak, y nitepaTtypi BACBITNOETLCA TPU Teopil noAainy
npaBa Ha BignoBigHO Ny6niYHO-NPaBOBi Ta NpMBaTHOMNPABOBI ranyai: 1) Teopis iHTepecy
BUXOOUTb 3i CMPAMOBAHOCTI IHTEPECIB OKPEMMX NPaABOBUX MOSMOXEHb. AKLLO, NpaBoBi
MOMNOXEHHA CRyrylTb CYCniflbHUM iHTepecam, TO naeTbca nNpo nybniyHe npaBo, AKLLO
npaBo CnpsiMOBaHe Ha NpUBAaTHI iHTEpecu — To NpuBaTHe NpaBo. Takun po3noain npaesa
BBa)KaBCS OCHOBHMM NPOTArom 6araTtbOX CTONiTb, CAYrye BiH OPIEHTMPOM i ANS BENMKOT
KINbKOCTI MpaBHWKIB HaWoro 4vacy; 2) teopia cybopawHauii, AOMiHYBaHHS, Bragu-
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nignopsaKkyBaHHs po3MexoBye MNybniyHe Ta npvBaTHE NMpaBO BUXOLAYM 3 XapakTepy
BiQHOCUH MiX cyG’ekTamMn npaBoOBIiQHOCUH. BigHoCcMHWM BnagHoOro nignopsiakyBaHHSA
BignosigatoTb nNybniyHOMy npaBy, a BiQHOCMHM PIiBHOCTI — npuBaTHoMmy. Came Tomy
TMNOBMM Ons nybniyHoro npaBa € OAHOCTOPOHHE OBOB’SA3KOBE perynioBaHHSA, On4
npuBaTHOroO npasa — yroga, AOroBip, X04Ya OCTaHHIM YacoM i CrocTepiraeTbcs
3ano3nYeHHa nyoniyHMM nNpaBoM AeAKMX MPMBATHOMPABOBUX iHCTUTYTIB; 3) Teopida
A0NyCTUMOCTI B6a3yeTbCs Ha cneungili NpaBoBOro craTycy okpemmx cyb’ekTiB npasa. [1o
ny6niyHoro npaea HanexaTb Ti NPaBOBi MONMOXEHHS, SKi CTOCYHTbCA BMKITHOYHO AepKaBu
abo iHWKX HOCIiB OepxaBHOI Bragu, i, Haenaku, 0O NPMBATHOrO npaBa HanexaTb
NOJSTIOXKEHHS, SKI PO3MOBCIOLKYOTLCA TiNbKM Ha rpomagsaH. KoxHa i3 BuLLe3a3HavyeHnx
Teopin Mae CBOIX NPUXUIBHUKIB 1 BiONOBIAHO KPUTUKIB, ane >Xo4Ha 3 HUX He peani3oBaHi
Ha npakTuui. HaToMmicTb, 3anuwwarymchb y NosIoHIi AUXOTOMIYHOrO niaxoay A0 BU3HAHHS
CYTHOCTI NyOniyHOro i NpMBaTHOrO npaea, MOXHa BiAKpUTK Xxiba napy GaHanbHOCTER,
Aanekux Bif peanbHOCTI, K, Hanpuknag, iaet «Kogekcy NpMBaTHOro npasay Ta «Kogekcy
nyGniyHOro npaBa», SKUX HE ICHYEe B >XOAHIM KpaiHi. AgXe, pearnbHiCTb Hemnerko
BMILLYETLCS B paMKM OMXOTOMIYHOro noAiny. MNpoaykTMBHICTL Npobrnemmn «auxoTomii
npaBa» sk NPOTUCTOSAHHA NyBIYHOro i NPMBATHOrO NpaBa € MarnonepcnekTMBHOK. binbLu
e(eKTUBHUM Yy NPaBOBIN MaTepil BUOAETbLCA NOEAHAHHA B OOHIN ranysi npasa, CKaximo,
KpuMiHanbHoMy, nybnivyHuX i npyBaTHUX 3acag 3 NpUpoOLgHMM OOMiHYBaHHAM OfHIEl Hag

iHLLIOHO.

My6niyHO-NpaBOBMI XapakTep KpUMiHaNbLHOro npaea SK ranysi npaea, Wo Mae
cneundiky cBOro cTaHoBuLWa cepepq iHWUX nybnivyHo-nNpaBoOBUX rasiy3en npuBOAUTb
AesiKNX aBTOpiB A0 BMCHOBKY MPO Te, WO Cy0’€KTOM, YU NMOBESIHKY BOHO PEryroe, €
BUKMNIOYHO aepxxaBa B 0cobi BignosigHmx opraHis [1, ¢. 12]. TpaguuinHo BBaXaeTbCs, LLO
y KpuminansHomy kogekci YkpaiHu (gani — KK) 3actocoByeTbCs 0avH METOA NpaBOBOro
perynoBaHHA - iMnepaTuBHWA. BigHOCHO [0 MOro MNOMOXeHb MPaBOBIAHOCUHU MK
cyb’ekTamn KpMMiHanNbHOro 3aKoHoA4aBCTBa BUOYAOBYOTLCS 3a JONOMOIOH NiAKOPEHHS
ogHux iHWKM. Came Ans gep)kaBu KpuMMiHanbHe NpaBoO BU3HA4ae o6Csr MOBHOBaXXEHb
OO NPOTUAIT BYMHIOBAHMM 3r0o4MHaM. Y KpUMiHaNbHOMPaBOBUX BigHOCUMHAX, SKi
CKNagalTbCsd 3 MOMEHTY BYMHEHHS 3M0YMHY, AepXaBa 3aBXOuM € AOMIHYYUM i
yNOBHOBaXeHUM cyb’ektom. 3 npuniHATTAM Yy 2001 p. HOBOro KpWUMiHarbHOro
3aKoHOAAaBCTBA, WO nepeabavnno HU3Ky HOBES Yy BUPILLEHHI KPUMiHaNbHO-NPaBOBUX
KOH(NIKTIB, BCE YacTile cTanu roBopuTh Npo O4EeBUAHE BUKOPUCTAHHSA OUCMO3UTUBHOMO
MeTody MpaBOBOro perynioBaHHa [2, c. 66-67]. 3 rHoOCeonoriYyHnx nosuuin
ANCNO3NTUBHICTb PO3rNagalnTb 9K «0cobnmBy mogenb nobyaoBu NpaBoOBOI MaTepii».
Tak, C.C. AnekceeB BBaxae€, WO BOHa € OAHIEW 3 Takux mogenen (gossoneHol abo
ANCNO3NTUBHOI NOGYA0BM NPaBOBOro MaTtepiany, Wo peaniyeTbCcs y CxeMi: Cyb’eKTMBHeE
NpaBo + IOPUONYHI rapaHTii), KoTpa 6a3yeTbcsl Ha NpUBaTHOMY npasi. [i 3MICT — y HafaHHi
0cobi MOXNUBOCTI Camii, 3a CBOEID BOSIEK BU3HAYaATK BNlACHYy MOBEAIHKY, LLO BiAKpBae
npocTip Ansa AissHb 0cobun 3a cBoiM GayeHHsIM, 3a CBOEIO BOJSIEID N B CBOIX iHTepecax [3,
c. 589]. 3asHayeHu nornsg Ha CYTHICTb AWCNO3UTMBHOCTI Yy npasi € cnywHum. Y
BiAMNOBIAHOCTI A0 HBLOrO AMCMO3UTUBHICTL MOXHA PO3rnsgaTv SK 3aranbHO-NPaBOBUNA,
YHiBepcanbHUn MeTO[ MpPaBOBOro perynioBaHHS, WO BUPAXaETbCA Yy HOPMAaTUBHO
nepenbayveHin MoXnMBOCTI BMOOpPY OCOBOK TOr0 YuM iHWOro BapiaHTy MNOBEAiIHKM 3a
BMAacHO BOSE0 Ha CBiN po3cya.

AKCIOMaTU4YHUM € MNOJSIOXKEHHSA, WO MNPaBOBIOHOCUHN BUHUKAKOTL Y 3B'A3KY 3
OPUONYHUMU  (pakTaMn. Y KpuMiHanbHOMY Mpasi HPUOUYHUMU akTamn, 3 AKUMK
NOB’A3YI0Tb  KPUMIHANbHO-NPaBOBi  BIAHOCUHM  BU3HAKOTBLCA: BUYUHEHHSA  3M104MHY,
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OrONIOLLEHHS NMPO MiAo3pY, HAGYTTSt YUHHOCTI OGBMHYBANbHUM BUPOKOM Cyay, MO3UTUBHA

NOCTKpUMiHanNbHa nosejiHka, noralleHHs M 3HATTA CyaAUMOCTI Ta iH.
KpuMiHanbHO-NpaBoOBi  BiQHOCWMHMW, WO BWHWUKAKTb $SIK OXOPOHHI MOXyTb OyTu
TpaHCOPMOBaHi Ha BIAHOCUHW 3aoxoyyBasibHOro Tuny. O4eBMAHO, WO MNPUNUHEHHS
OOHMX Ta BWHUKHEHHS iHWKUX (TpaHcopmalis) KpuMiHanbHO-NPaBOBUX BigHOCUH
MOBMHHO OOYMOBMIOBATUCA HOBUM HOPUANYHIM - (PaKTOM — coLianbHO-KOPUCHO
NpaBOMIpHOIO MOBeAiIHKOK 0ocobu y BUrNAAi, Hanpuknag, Konm ocoba nicns BUMHEHHS
3M104MHY LWMPO MnoKasanacs, akTUBHO Chnpusana pPO3KPUTTIO 3M04YMHY | MOBHICTHO
BigWKoAyBana 3aBAaHi Heto 36uTkM abo ycyHyna 3anogisHy wkogy (ct. 45 KK) abo
cnnaTtuna nogatku, 36opun (060B'sI3KOBI NNaTeXi), a TakoX BiALLKOAYBana LWKOoAY 3aBAaHy
aepxasi (4. 4 c1. 212 KK) Towo.

CycninbHi NpaBOBIAHOCKMHM, WO BWHMKAKOTb Ha MepegymoBax Ta nNigctaBax
3a0X04yBasibHMX KPUMiHAIbHO-MPaBOBMX HOPM BipOrigHO NOTPebY0Tb BHECEHHS OEAKNX
KOPEKTUB Yy BriaCHo-iMnepaTtnBHuin mMeTon. [paBOBIAHOCUHM, WO BUHUKAKOTb Y Takun
cnoci6, He € KOH(NIKTHMMKN, a HabyBaloTb XapakTepy MOPO3YMIHHA MK OEpPXaBok B
0C0bi YNOBHOBa)XEHMX Ha 3aCTOCYBaHHS 3a0X0YEHHSA opraHiB, 3 ogHoro 6oky, i ocoboto,
sika, BYMHMMNA MO3UTUBHI, MOCTKPUMIHAMbHI BYMHKMK, WO CTUMYMOTLCA KPUMIHANbHUM
3akoHOM. Tak, OAHWUM i3 3aBAaHb CyAMMOCTI € CTBOPEHHS Y CBIJOMOCTI 3BifIbHEHNX OCI6
AOOaTKOBMX MOTMBIB YTPUMaHHS Big BYMHEHHA HOBUX 3M04YMHIB. HasiBHICTb Yy
3akoHogaBcTBi, - Bkadye B.B. loniHa, - iHCTUTYTY OOCTPOKOBOrO 3HATTA CYAWMOCTI,
BU3HAHHSA y 3B’A3KY 3 LM, 0COOM He CyamMMmol, e BinbLue CTUMYIHOE i 3aKOHOCYXHSIHY
nosediHky. CyouMMiCTb TakMM YMHOM, Le MeBHa nepecTtopora Ans ocobu Hactyny
CYTTEBUX HErATUBHMX HACIIOKIB NPY BIOXUITEHHI BiJ 3@aKOHOCITYXHAHOCTI, BOHa € (pOpMOto
NoCueHHs y ocobun BignoBiganbHOCTI 3a CBOK MOBeAiHKY. Lle, BpeluTi pewT, npaBoBui
3axig nonepemxyBanbHOro BNAMBY Ha rpoMagsH [4, c. 14]. B perynioBaHHi UMX
NPaBOBIAHOCUH 3aCTOCOBYETbCA METO[ 3a0XOYEHHS, CNpPsSIMOBaHMMA Ha BKIHOYEHHS
npaBoBMX 3acObiB YCYHEHHS, 3BiflbHEHHS ab0 NOM’SKLLIEHHS MOTEHUINHOIO Yn peanbHOro
KpUMiHaNbHO-NPaBOBOro OOTsHKEHHA. FAK BXe 3a3Havanocb, AepXXaBHUM pearyBaHHsSM
(BNNMBOM) 3a0x04yBaribHUX NPAaBOBIAHOCUH BUCTYNAE BUKMIOYEHHS, 3BiflbHEHHS abo
NOM’'AKLWEHHS KpUMiHanbHOI BignosiganbHocTi. [paBun |[.LE. 3BeyapoBCbkuK, KoM
CTBEPLXYE, L0 3aCTOCYBaHHS 3axX0fiB 3a0XOYEHHS 3aBXAW TArHe 3a coOOK 3MiHEeHHS
KpMMiHanNbLHO-NpaBOBOro CTaTycy 3aoxodyBaHoro cyb’ekty [5, c¢. 115]. Ane us Tesa
noTpebye po3BUTKY M YTOYHEHHS 3MiH Y NPaBOBOMY CTaHi cyb’ekTa, L0 3acTOCOBYE
3a0X04eHHs (oepxaBn).

HeobxigHo nigkpecnuTun Tesy, WO MeTo 4 3a0X04EHHS CPSIMOBAHUA HA BUKOHAHHS
3aBdaHb KpuMiHANbLHOro 3akoHOo4aBcTBa. Y niTepaTypi 3aoxodyBalibHUA MeTod B
OCHOBHOMY MOB’A3YETbCA 3 3anobiraHHAM 3N04YMHaM i He 3BepTaeTbCs AOCTAaTHBO yBaru
Ha Te, WO Y 3Ha4Hin Mipi came 3a0X04YeHHAM 3abe3neyvyeTbCsi OXOpoHa npae i cBobog
NOOMHW, BMACHOCTI, rPOMaaCbKoro nopsaky Ta 6e3nekn, KOHCTUTYLIMHOMO YCTPORO.
CyTtteBe 3HauyeHHs ansa 3anobiraHHsa 3mnoymHam, - Bkasye [1.J1. ®pic, - mawTb i
CTUMYNIOKOYI HOPMUM KPUMIHaNbHOro npaea, siKi MNOKMAMKaHIi BUKNUKaTK Yy ocobu, sika Bxe
cTana Ha Wnax CKOEHHSA 3M04MHIB i nepebyBae B MOCTKPUMMIHANBHOMY CTaHi, Hamip
BiAMOBMTUCS BiA NoganbLUOT 3MI0MMHHOI NOBEAIHKW, BCTATU Ha LUNSX BUNpaBreHHs [6, c.
36]. CneumndiyHnmm 3acobamu, NnpUTaMaHHUMU MO3UTUBHOMY CTUMYSIHOBAHHIO, METOA
3a0X0YEHHS BIAHOBIOE MOPYLUEHHI nNpaBa i cBOGOAM MOTEPNINMX LUASXOM MOBHICTIO
BiLLKOOQYBaAHHS 3aBAaHMX 30MTKIB ab0 YCyHEHHS 3anoAisiHOl LWKOAW, NMPUMUPEHHS 3
BMHHOrO 3 noTepninum (CT. cT. 45, 46 KK), noBepTaloTbCsa BfiaCHMKaM TPaHCMOPTHI 3acobm
Ta MOBHICTIO BiALWKOAOBYETLCA 3aBAaHa NpW HE3aKOHHOro 3aBOJSIOAIHHI wkoaa (4. 3 CT.
289 KK), i3 He3akoHHOro obiry Buny4atotbca 36pos, 6onosi npunacu, BUOYXOBi pe4OBUHU

40



abo BMBYx0Bi NPUCTPOI, O MOXYTb BT BUKOPUCTaHI Y BUMHEHHI HOBUX, BifbLU TSHKKNX
3nouymHax (4. 3 ct. 263 KK) Ta iHwe. Taka npaBoMipHa, couianbHO-KOPUCHA NoBeaiHKa
ocobn mMae Ha MeTi 3a40BOSMbHUTW, MepLl 3a BCe, BMacCHi iHTepecu Ta BUUTK, Y
nepenbayvyeHnin 3akOHOM crnocid, 3 KOHGMIKTHOrO KPUMiHaNbHO-NPaBOBOrO BigHOLUEHHS.
lMpoTe, 3a3HadyeHa noBegiHKa 36iraeTbCs i BMacHe, rapMOHI3YETbCS, 3 CYCMiNbHUMM,
Aep>XaBHUMU iHTepecaMu y NpOTUAIT 3NOYNHHOCTI, MiHiMi3aUii Ti cycninbHO-Hebe3neyHnx
Hacnigkis. Ha Haw nornag, NnpMpoaHO NpUNycKaTu, WO Aiko4n NpaBoOMIPHO i couianbHo-
KOpMCHO ocoba KpuMiHanbHO-NpaBoBMMK 3acobamm 3abe3nevye M OXOPOHY BraCHUX
3aKOHHUMX npaB i iHTepeciB [7, c. 225]. [epxaBa BUCTyNae rapaHTOM 3acCTOCYyBaHHS
METOAY 3a0X0YEHHS y pasi BUMHEHHSI 0coboto, nepeabadeHoi KpMMiHanbHO-NPaBoOBUMM
npunucamu, NoBediHkK, WO cnisnagae 3 3aBAaHHAMU KPUMiHanNbHOro 3aKOHOA4AaBCTBA.
OuncumnniHapHa, agmiHicTpaTMBHA, YN KpMMiHaNbHa BignoBiganbHICTb cnyx6osux ocib,
Lo 3000B’A3aHi 3acTOCyBaTU 3a0XOYEHHS 3a HAsABHOCTI A4Ns LbOro NnpaBoBuUX NigcTaB, Y
pa3si 6e3nigcTaBHOI BiMOBMW, TAKOX € 4OAATKOBOK AEP)KABHO rapaHTieto 3abesneyeHHs
3aKOHHMX NpaB i iHTepeciB ocobu. 3 ornaay Ha BUKNaAeHe, HE MOXHaA obmexyBaTu Adito
meTony 320X0YEHHS TiNbKK NpeBEHTUBHUMN, nonepemxyBanbHUMU un
nNpoinakTMyHMMn 3aBgaHHaMKU, aK uUe pobutb H.C. LWaTtuxiHa, fka Bkasye, LWO
NpPeBEHTUBHI X 3aBOaHHS KPUMiHANbHOIo 3aKOHY peani3ytoTbCsa Yy BUrnaLi CTUMyntioBaHHSA
NO3UTMBHOI MOBEAIHKM  3M0YMHLIB, OOMEXEHHS PO3MNOBCIOMKEHHS KPUMIHANbHOT
CybKynbTypu B CyCninbCTBi, CTBOPEHHIO MOXINUBOCTI AN OCi6, WO BYMHIOOTL / BYUHUMIN
NpOTUNPaBHI BYNHKK, peabiniTyBaTtncs B o4ax CyCninbCTBa Ta YHUKHYTU BUMYLLEHOrO
BYMHEHHS MPaBOoNopyLEeHHSa y ManbyTHboMy [8, c. 95].

3a0X04YEeHHS BU3HAYAETbCSA OPraHiYHUM Y3rogpKEHHSIM iHTepeciB Ta NnoTpeb ocobw,
noBeaiHKka sIKOi CTUMYIHOETLCS, 3 0QHOro H6OKy, Ta CyCnifnbHUX, OEePXXaBHUX IHTEPECIB Ta
3aBdaHb y KpuMiHanbHO-NpaBoBii cdepi, 3 apyroro. Lis obcTtaBMHa 3HaWwna cBoOe
BIiAOUTTA y cnpmnaTtnueini, 6€3KOHMNIKTHIN CMTyauii, WO YyTBOPHETLCA NPU 3aCTOCYBaHHI
KpUMiHaNIbHO-NPAaBOBOro 3a0X0YEHHS. Y AO0CHIDKEHHSAX I'PYHTOBHO CTBEPOKYETLCS, LWLO
nepeoymMoBOK0 CTUMYSIIOBaHHS € YTBOPEHHS Takol cuTyauil, koTpa 6 BHYTpPIlWHE
CrnoHyKana ocobuCTICTb 40 BYMHKIB, WO NOTPIGHI cycninbCcTByY, konektmey [9, c. 45]. o
TakMx CycChnifibHUX BIiAHOCWMH cnif BiAHECTU BIQHOCWHK, LLUO BUHMKAKOTL Yy peanisauil
cy6’ekTMBHOro npaea ocobu Ha: HeobxigHy o6opoHy (cT. 36 KK), 3aTpumaHHsa ocobu, wo
BUMHMna 3nouunH (ct. 38 KK), kparnHio HeobxigHicTb (cT. 39 KK), BukOHaHHS Hakady abo
posnopsmkeHHs (cT. 41 KK), gisHHs, nos’asaHe 3 pusmkom (cT. 42 KK), BUMKOHaAHHS
crneuianbHOro 3aBAaHHA 3 MOMEPEeMKEHHS YU  PO3KPUTTH  3MOYMHHOI  [isiNbHOCTI
OpraHi3oBaHol rpynu 4u 3noumHHOI opraHidauii (ct. 43 KK); 3aranbHy MNO3UTUBHY
NOCTKPMMIiHanbHy NOBeAiHKY Yy BuNagkax AOOpOBIfbHOI BiAMOBM NpU He3aKiHYEHOMY
3nouunHi (ct. 17 KK), nobposinbHOi Biamosa cniBydacHukiB (cT. 31 KK), ginosoro kaaTtr4
(cT. 45 KK), npymunpeHHst BUHHOrO 3 notepninum (cT. 46 KK), y nepegadi ocobu Ha nopykm
(ct. 47 KK), 3miHn obctaHoBkmM (cT. 48 KK), 3akiHdeHHs cTpokiB gaBHocTi (cT. 49 KK),
3aCTOCYBaHHS NMPUMYCOBUX 3aX04iB BUXOBHOIO XapakTepy A0 HENOBHOMITHLOrO (4. 1 CT.
97 KK); cneujianbHy No3MTUBHY NOCTKPUMIHANbHY NOBEAIHKY Y BUNagkax, nepeabadvyeHunx
yuy. 2ct. 111, 4.2 cT. 114, 4. 3 cT. 175,4. 4 cT. 212, 4. 4 cT. 212-1, 4. 5 ¢cT. 235-4, 4. 5
CT. 235-5, 4. 2 cT. 255, 4. 2 cT. 258-3, 4. 6 cT. 260, 4. 3 CcT. 263, 4. 4 cT. 289, 4. 4 cT. 307,
4.4 cT1. 309, 4. 4 c1. 311, 4. 5 cT. 321, 4. 5 cT. 235-4, 4. 5 cT. 235-5, 4. 6 cT. 369, 4. 4 cT.
401 KK Ta iHLwi.

MMigcymoBytoun  BUKNageHe, cnig MNpPOrHO3yBaTUM  aKTUBHE  MPOHUKHEHHS

«OWUCMNO3NUTUBHOCTI» B KPMMIHanbHO-NpPaBoBY MaTepito Yy  NpaBOBiAHOLLIEHHSX
3a0X04yBasibHOro TUMy, IHCTUTYTI NOTEPNINOro, IHWKX anbTepHaTUBax KpUMiHaANbHOMY
nepecnigyBaHHoo. loes po3BUTKY [OUCMNO3UTUBHOCTI Y KPUMiHanbHOMY npaBi €
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NepcrnekTUBHOK, NPOoTe BOHA He MOBMHHA PO3XUTYyBaTW OCHOBHE coliarnibHe 3aBAaHHA
KpMMiHaNbLHOrO 3akoHo4aBCTBA MPOTUAIT 3NMOYMHHOCTI, sIKe BUPILLYETbCA NyOnivYHUMK
NpaBOBIAHOCUHAMW Ta iMNEPaTUBHUMN MeTOA4AaMM, a CiflbHO 3 3aBOPOHHNUMM HOPMaMK
BMpilyBaTK 3aBaaHHsA, nependayveHe y 4. 1 ct. 1 KK.
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Ky3HeuoBa Mapiss BonogumupiBHa

ctygeHTka |l kypcy topngmyHoro pakynsteTy

[OBH3 «HauioHanbHWi ripHM4MiA yHIBEPCUTET»

HaykoBui kepiBHuK: XpsniHcbkui NeTpo Bacmnbosuy
npodpecop, OKTOP IOPUANYHUX HaYK

npodoecop kadeapu KpuMiHanbHOro npaea Ta KpMMIHOSOriT
AOBH3 «HauioHanbHUI ripHU4miA yHiBEpCUTET»

3AOXOYEHHSA | MOKAPAHHA AK NAPHI MPABOBI
KATEIOPIi B KPUMIHATIBHOMY MNMPABI YKPAIHU

JocnimkeHHA napHOCTI NPaBOBUX KaTeropiv po3KkpuBae HOBI MOXITMBOCTI BMNBY
Ha CyCnifibHi BIAHOCWHKM, WO € nNpegMeToM KpUMiHaNbHO-NPaBOBOI OXOPOHWU
(perynoBaHHsA). [lisHaHHA npaBoBOi MaTepii 3 UMX MO3ULIA 3HAYHO PO3LUMPIOTb
ni3HaBarnbHi MOXIIMBOCTI, pO3rnNa4alTb 3a3HadeHi NpaBoOBi siBMLWA Y B3aEMO3B’A3KY i
B3aEMO3asieXHOCTI, MOBHie (IKCYOTb iX BHYTPILLHI 3B’S13KK, YiTKille BCTAHOBIOTL K
eneMeHTU €AHOCTI, TaK i enemMeHTU NPOTUNeXHocTi. [na BigHECEHHA HPUANYHNX
Kateropin OO MapHUX KaTeropin HeobXiAHO BU3HAYUTU cneundivyHy €OHICTb

42



NPOTUIEXHOCTEN | PO3KPUTU TI Yepe3 BIOMIHHICTb, TOTOXHICTb, Nepexoau BIOHOCHO [0
CyTTEBOrO nMepLioro, Apyroro i T.O. MOPAOKY, WO MNPOABMSAETHCA Y PO3OBOEHHI
NPOTUSIEXHNX MOMEHTIB i CTOpIH.

3a0X04YEeHHS | NOKapaHHs € NapHUMK NPaBOBMMU KaTeropiamu. Y 3aranbHin Teopii
npaBa HeEMae €4HOCTI LLO0 03HaK NapHOCTI NpaBOBMX KaTeropin. Tak, BU3Ha4yaroTb, L0
napHi puMAnYHi Kateropii: 1) BUpaxawTb AyaniCTUYHICTb HPUOUYHOT iHdopMauil; 2)
BHYTPILLHLO AianeKkTU4HO NnoB’sidaHi; 3) B3aeMOperynoTb OgHa OAHY; 4) BU3HaYalTb Y
CBOIN CYKYMHOCTiI cneundivyHmin 6anaHc MOTMBaLiHUX NpaBoBux 3acobiB; 5) € ABoma
y3aranbHIOYMMN KaTeropisiMu, WO BKOYalOTb OCHOBHI HOPUMAMYHI 3acobu y cdepi
iHbopMaLinHO-NCUXONOriYyHOT  Ail npaBa. |HWi HaykoBUi BKa3ye M'siTb TOSIOBHUX |
B3aeMO3arexHux O3HakK Uuiei B3aemofil: 1) €aHiCTb npoTunexHocten; 2) IX
B3aEMOBUKIIOYEHHA  Ta  B3aemo3anepeyeHHsi; 3) iX  CniBCTaBNeHHa  Ta
B3aEMONPOHUKHEHHS; 4) B3aeMONEepeTBOPEHHS, B3aeMonepexia NpOTUMEXHOCTEN; 5)
HEepIBHOLIHHICTb NPOTUNEXHOCTeN Yy xodi B3aemogil. He Bgawuuce [0 aHanisy
3a3Ha4YeHMX TOYOK 30pYy, — Le cKknagHa MixaucuunniHapHa npobnema, Lo 3acnyroBye
KOMMAEKCHOro AOCHiIKEHHS, 3a3Ha4YMMO, LLO BigNPaBHOK NO3ULIEKD Y BU3HAYEHI 03HAK
napHUX NPaBoOBUX KaTeropin € matepianictMyHa gianektnka Ta il «34po — 3aKOH €4HOCTI
Ta 60poTbOM NPOTMNEXHOCTENY». 3MICT LIbOro 3aKOHYy OKPECNuB OAMH 3 MoAepaTopis
MartepianictuyHoro BYeHHA Ppigpix EHrenbc, dkmin BBaxaB, WO OA4HA CTOPOHa
NPOTUPIYYA Tak caMO HemucriMma 6e3 iHLWOI, SK HEMOXNMBO MaTu y pyui Uine sa6nyko
nicnsa Toro, sK 3'igeHa 1noro nonoBuHa.

Peanisauia HeraTMBHOro acnekTy BignosiganbHOCTi nepegbadae ocyn ocobu 3
OOoKy oepxaBu Ta pearbHi 0OMeXeHHsi 0COBMCTOro UM MaHOBOro xapaktepy. [NokapaHHs
NPosIBNSETbCA Y peanbHOMy oOOMeXeHHi npaB i cBobon 3acymkeHoro. CyTHICTHO
KpUMiHanbHOI BiAMOBIgaNbHOCTI SK KaTeropii nybniyHoro npaesa, € obMeXeHHsA npas i
cBobop 3novnHUSA. BignoBiganbHIiCTb iCHYE B TPbOX acnekTax: 3akoHo4aB4YOMY, Cy4OBOMY
Ta BUKOHaB4YoOMY. [1paBoOBOK (POPMOIO iCHYBaHHS KpUMIHANbHOI Bi4MOBIAANbHOCTI €
caHKuis Hopmu, nepenbadeHoi y KpumiHanbHoMy kogekci Ykpainum (gani —KK);
iHaOMBIQyanbHO BU3HAYEHU CyoOM — OOBMHYBaANbHUIN BUPOK, | pearnbHO 34iNCHIOBaHOI —
AiSNbHICTL OpraHiB BMKOHaBYOl Bfiagu, crieuiaribHO YNOBHOBaXXEHUX Ha BUKOHAHHSA
00BMHYBanNbHOrO BMPOKY CyAd. 3aOXOYEHHSA K, HaBnaku, nondrae y MiHimisauii,
nepenbavyeHnx KpMmiHanbHMM 3aKOHOM, obMexeHb npaB i cBoboa ocobu. CouianbHo-
KOopucHa nosefiHka ocobu y OinbLIOCTI BUNaaKiB 3a40BOSMbHAE MaTepiasbHi i MOpanbHi
BUMOIM MNOTEPMINOro Bif 3M04YMHY, MPUCKOPIOE PO3KPUTTH, MOCUNIOE ePEKTUBHICTb
po3cnigyBaHHSA 3M04MHIB Ta POPMYE anbTepHaTUBY TPaAULiIHUM 3acobam KpUMiHanbHO-
npaBoro BNAUBY Y BUMMsLI NOKapaHHS.

AK pi3Hi CTOPOHU KpuUMiHANbLHOT BiQNOBIAANIbHOCTI 3a0XOYEHHS | MoKapaHHSA
XapaKTepuayloTbCHd, Ha Haw nornsgg, B3aEeMO3B’SA3KOM Ta B3aEMO3ANEXHICTHO, SKi
nposiBnaTbLCA Be3nocepeaHbo y iX: @) B3aEMHIN €AHOCTI; 6) B3aEMOBUKITHOYEHHI; B)
B3aEMOMNPOHUKHEHHI; ') B3aemonepexoni y iHWi nopsiakM npaBoBUX KaTeropin. IctvHa
npoTunexHocTen, - nigkpecntosas .B.®. ['erenb, - nonsirae nuwe y ix BigHOLWEHHI ogHe
A0 ofHOoro, To6To, y TOMY, LLIO KOXXHE 3 HUX Yy CaMili CBOIN cyTi nepeabadae npoTunexHe.

B3aemMHa €HICTb 3a0X0YEHHS | NOKapaHHA nondrae y Tomy, Wo, no-nepwe, BOHU
iCHYIOTb Y paMKax KpMMiHanbHOro 3aKoHO4aBCTBaA SIK EAUHOI, MyBMiYHOT, OXOPOHHOT ranyai
3aKoHogaBcTBa YKpaiHu; no-gpyre, NoknukaHi 3abesnevyBaTtn eguHe ans o60x 3aBaaHHS
NpaBoBOro 3abe3nevYeHHs1 OXOpOHW npaB i cBobod NOAWHM | MagsiHMHA, BNACHOCTI,
rPOMaACbKOro NopsaKky Ta rpoMagcbkoi 6e3neku, AOBKiNASA, KOHCTUTYLIMHOIO yCTPOH
YKpaiHu Big 3NOYMHHMX NOCAraHb, a TakoX 3anobiraHHsA 3no4YMHaMm; no-TpeTe, NPOHM3aHi
EOVHMMW MPUMHUMNAMU 3aKOHHOCTI, CNpaBeanMBOCTI, FymaHi3my, OCOBUCTOl, BUHHOI
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BiANoOBiganbHOCTI, iHAMBIQYyani3auii BiANOBIgANbHOCTI Ta NOKapaHHA TOLLO; BYeTBepTe,
BUCTYNATb Y SKOCTI perynatopis €4MHOT CUCTEMM CYCMiSTbHUX BIAHOCUH, LLIO BUHUKAKOTb
y 3B’AI3KY i3 BUMHEHHSAM 3M104MHIB Ta CycninbHO-HEGe3nevyHmx nocsradb. [pupoaHo, Wwo
NpPiOpUTET Y CrnpaBi OXOPOHW CYCMiSIbHUX BiAHOCWMH KpUMiHanbHONpaBoBMMK 3acobamm
Bi#OaeTbCA nepeBakHO hOpMi peanisauil HeraTUBHOT KpUMiHaNbHOT Bi4MNOBI4aNbHOCTI Y
BUrNSAi nokapaHHs. [NpoTe, 3BoaMTK 06’EKT perynioBaHHSA KpUMiHanbHOro npaea Tifbku
A0 CyChnifibHUX BIOQHOCWH, WO BMHUKAKOTb 3 3B'A3KY i3 BYMHEHHSIM 3M0YMHIB €
OAHOCTOPOHHBO NO3ULEHD.
B3aeMOBUKIIIOMEHHA 3a0XOYeHHS Ta MOKapaHHsa nondrae, no-nepuwe, Yy

NPOTUNEXHNX 3 BOKY couianbHOI LiHHOCTI Ta OUiHKM PakTUYHUX | NpaBOBUX NigcTaBax ix
3aCTocyBaHHs, No-Apyre, y HecrniBnagiHHi coulianbHOro Ta NpaBoBOro 3MiCTy IX CYyTHOCTI,
no-TpeTe, Yy PI3HUX NPaBOBMX Hachigkax 3acTOCYBaHHA 3a0XOYEHHS | MoKapaHHA Yy
KpuMiHanbHoOMy npasi. Y sikocTi 060B’A3KOBOI O3HAKN MOKapaHHs 3a3HavatoTb NPaBoOBY i
MoparibHy OUiHKY y BUMMaa4i ocyay 3 Ooky aepxaBu. Peanisauis HeraTMBHOIO acrekTy
KpMMiHanNbHOI BiANOBIganbHOCTI y Oyab-aKin oopMi 3aBXan NoB’si3aaHa 3 HeraTUBHOK
OLHKOK BYMHEHOro 3ro4nHy 3 60Ky OepxaBu y BUMMAAi ocydy, WO 3HaXOAUTb CBOE
3akpinneHHsa y obBrHyBansHOMy BUPOKY cyay. HaBiTb Hanbinbw nobnaxnmea gopma —
«ue obmexeHHs 0cobu, BUHHOI B YYMHEHHI 3MO4YMHY, Yy npasi Ha «aobpe iM'a, To6TO
obMeXXeHHs Ti rigHoCTi»

3aoxoyeHHs nepenbavae SIK cxBanbHY OUHKY MNOBEAiHKM 0OCObW, Tak i 3MiHy

CTaBNEeHHN A0 0CcobM 3 OCyay Ha CXBaNEHHS Y pa3di BUNHEHHS HEO MO3UTUBHOI NOBELIHKM.
CxBaneHHO nignarae nosefdiHKa, WO He Mae i He mana cycninbHOHebe3neyHoro
XapakTepy Ta CnpsiMoBaHa, $IK MpaBurfo, Ha MNPUNUHEHHS cycninbHoHebe3ne4vHoi
(3N04YMHHOT) noBediHkM iHWKUX ocib6 (HeobxigHa OBOpPOHA, 3aTPUMAaHHSA 3M0YMHLS,
BMKOHAHHA creuianbHoro 3aBgaHHA Towo). CBOepigHe CxBaneHHs TakoX € Yy pasi
[00BpPOBINbLHOI BIAMOBW NPU HE3aKiHYEHOMY 3I104MHI @60 NO3UTUBHOI NOCTKPUMIHANBHOI
noBeaiHKM NpU 3aKiHYEHOMY 31104MHI. 3a0XO4EHHS Y UUX BUNAgKaX € «akTOM MPOLLEHHS
BMHHOI 0COOM» B CUIY CYTTEBOrO 3HWXXEHHSA YM BTPATKM CycnifibHOT Hebe3neyHocTi ocobw,
fIka WMOro BYMHMMA. 3BiflbHEHHS Bi4 KPMMiHaNbHOI BiANOBI4ANbHOCTI — LeE BigMOBa
JepXxaBu Bif 3acCTOCyBaHHS LWWOA0 Ocobu, KOTpa BYMHMMA 3M0YMH, YCTAHOBIEHMUX
3aKOHOM 0BMeEXeHb NEBHMX NpaB i cBOOOA, LUNAXOM 3aKPUTTS KPUMIHANbHOI CnpaBu, ke
3aincHoe cya y Bunagkax, nepegdadvenmx KK, ta y nopsgky, sctaHosneHomy KriK.

npaBOBi Hacnigku 3aCTOCyBaHHA 3a0XOYEeHHA [ NnoKapaHHA € NpoTUNeXxHnMmn.

lMokapaHHA NopoaKye CcyauMICTb AK npaBoBu Hacnigok. Cygumictb ocobu ue i
npaBoOBUM CTaH, CTBOPEHUA pearni3auieo KpMMiHanbHOI BiAnoBiAanbHOCTI, WO BUHUKAE
BHACMIQOK 3aCyMKeHHS1 BUHHOI 0COOM 06BUHYBaNbHUM BUPOKOM Cyay 3a BUMHEHUN HELO
31104MH 0 NOKapaHHS, KUK BUCTYNae NigCcTaBoo AN AepXXaBHOro ocyay i 3aCTOCYyBaHHSA
00 Hel nepeabadyeHnx 3aKOHOM MPOTSArOM MEBHOrO, 3aKOHOM BCTAHOBJIIEHOIO TEPMIHY,
obmexeHb Ta BTparT i Bigirpae ponb CnpusitoyMoro 3acoby AOCArHEHHS i 3aKpinneHHs uinen
NoKapaHHA. 3a0X04YeHHs, HaBnaku, y popmi, CKaxiMo, 3BINIbHEHHS Bi4 KPUMiHANbHOI
BignNoBiganbHOCTI Ha nigcTaBax cT.cT. 44, ¢1.45, ¢c1.46,4. 2 c1. 111, 4. 2 c1. 114, 4. 3 CT.
175, 4. 4 c1. 212 KK Ta iH. nepegbayae npaBoBMM HaAcnigkom Te, WO (akT BYMHEHHSA
3M04MHy BTpavae Oyab-sike nNpaBoOBe 3HAYEHHS.

B3a€MOI'IpOHI/IKHeHH$I 3a0X0YEHHS | NoKapaHHA AianekTuyHo HEMUHY4YeE. I'Ipo ue

cBigyaTb €erleMeHTM CXBareHHd, WO ICHYITb Y MoKapaHHi Ta 3a0XoudeHHi. Tak, y
00OBUHYBanNbHOMY BUPOKY Cydy, SKAM MNPU3HAYaAETbCH MOKapaHHsS, 3a HasiBHOCTI
06CTaBuH, LLO NOro NOM’SIKLLYIOTb, Cy Mae NPU3HAYNTU NoKapaHHs 6inbL M’ake, 6nvkye
00 HWKHBOI Mexi abo nepentn Oo OBinbl M’AKOro nokapaHHs, Wo He nepeabaveHe
caHkuieto ctatti Ocobnumeoi yactmHn KK. BogHodac, ocoba mMoxe 3a3HaTu ocygy Yy
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BUrMSAi NOKapaHHS, SKLWO Y PaKTUYHO BUNHEHOMY € O3HAKM iHLLIOrO CKnaay 3M04nHy npu
[o6poBinbHiK BigMoBi (4. 2 cT. 17 KK); npn yMUCHOMY 3anogisiHHi TOMy, XTO MOcsrae,
TSKKOI LUKOOW, fIka SIBHO He BignoBigae Hebea3neyHocTi nocsAraHHs abo obcTtaHoBLi
3axmUCTy Npn HeobXxigHin o6opoHi (4. 3 cT. 36 KK) Ta iH.

B3aemonepexoan B iHWI NOpAgKM NPaBOBUX KaTeropin CrnocTepiraeTbCs 9K y
HU3XiQHOMY Ta i BUCXIQHOMY Hanpsimkax. HanbinbLu y3aranbHeHi couianbHi kaTeropii, Wwo
KOpPeCnoHAYITbCA 3 3a0X0YEHHSIM Ta NoKapaHHAM, Lie METOAM COoLianbHOro yrnpasriHHS
— NnepekoHaHHs Ta npumyc. [epekoHaHHs 9K MeTo[, couiaribHOro BMfIMBY Ha CBIQOMICTb
nogen noknukaHe 6e3 NpuMycy CXunATK Ao BiANOBIAHOT NoBeAiHkM 0coby, WO Bianosigae
1T BONEBMSIBMEHHIO, pPoO3WMPATM cBobony BuOOpY BapiaHTiB noBegiHku. [lpumyc
nepenbavae npuMyLLeHHA OO BIiANOBIAHOI noBediHKM 3acobamy TUCKY, BCynepeu
BOJIEBUSIBIIEHHIO, 3BYXylounm cBoboam Bubopy ocobu. Y couionorii npaBa npumyc
po3rnsgaeTbCs 9K HacWUNns Hag Bonew iHaveiga abo couianbHOI rpynu  LWASXOM
3aCTOCyBaHHA caHKUin. MeToan nepekoHaHHS | NpUMycy € yHiBepcanbHUMU, TaKUMK LLO
npuTaMmaHHi 6yab-sKin perynatuBHIN CUCTEMI: 3BMYaAM, Tpaauuisim, mopani, y TOMy Ynchi
n npasy. CTtapogaBHin kuTancbkn dinocod KoHyuin HagaBaB BernvKe 3HAYEHHS
nonitnyi «6atora N npsiHUKa» B Teopii ynpaeniHHA. depxaBHuin 6aTir — «ni», - BBaXKaB
KoHdoyLin, - € HApKHMM KaMeHeM colianbHOI opraHisauii cycninbcTea, 6e3 «Ji» He Moxe
OyTn nopsagky, a, OomKe, NPOUBITAHHA Yy AepXaBi: HEMaeE «fi» — Hemae pisHuUi MK
rocygapem i niggaHumu, Bepxamu i HU3amu, ctapumu i monogumu. Jli BCTaHOBMOE
NnopsiAoK peyen.

€pmayeHkoBa Onisa BonoaumupiBHa
cnyxaud marictpatypu pakynbteTy
nigrotoekn cpaxisuis Ans nigpo3aainis
cnigcTea
ABH3 «[HinponeTpoBCbKUI Aep>KaBHUIN YHIBEPCUTET BHYTPILLHIX cripaB»
M. [HinponeTpoBcbk HaykoBun kepisHuk: LWabnuctuin B.B.
KaHanaaT PUONYHUX HayK, AOLUEHT

KPUMIHONOIYHA BE3MNEKA OITEN:
NMOCTAHOBKA NMPOBJIEMU

MuTaHHsa BIOQHOCHO 3axucTy AiTen Big OyAb-AKOro BuAy HacunbCTBa 3aBxaun Oynu
Haa3BMYaMHO akTyanbHUMUW, AaHe TBEPMKEHHSI 3HAaXOoAWTb CBOE BifOOpPaXeHHS B OCHOBHOMY
3aKOHi BITYM3HSHOrO 3aKOHOAAaBCTBa, a came: KoHcTuTyuia YkpaiHm B cTaTTi 3 nporonocuna, Lo
NauHa, i XKNTTS | 300POB'S, YECTb i MHICTb, HEAOTOPKAHHICTL | 6e3neka BM3HAKOTLCSA B YKpaiHi
HaMBULLIOKD COLianbHOK LiHHICTIO. 3BigcKM NOriYHMIA BUCHOBOK: SIKLWO Aopocna fwguHa — ue
chopmoBaHa y BCiX BigHOLLEHHSAX OCOBUCTICTb, SKa YCBIAOMITOE BCIO AINCHICTb Cy4aCHOro CBITY,
sika He 3aBXau BKItoyae B cebe nuvie no3nMTUBHI eneMeHTn, TO AUTMHA XK B CUITy CBOrO BiKy LLEe
He 34aTHa 3HAYHOK MIpPOKD YCBIAOMMIOBATM Ta OLUIHIOBATWU BCi peanii HaLloro XuTTs, TOMy came
ua BiKOBa KaTteropis HaceneHHss notpebye ocobnumeoi yBarn, fka B neplly 4Yepry MOBUHHA
CcTocyBaTUCS 3axMCTy Ge3nekn sik yciel kaTeropii B LifiloMy, TakK i OKpemMmx OcCib, Wwo BXogaTb 40
Hel.
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Mpobnema 6e3neku nNOOMHK 3’ABMUNAcs NOPIBHAHO HeLaBHO, TPOXM BinbLue 4ecATU pokiB
Tomy. [lo uboro 6esneka noB’A3yBanacsi NepeBaKHO 3 OEPXKaBOH, CTypOOBaHICTb BUKMNMKaNa
nuwe 6e3neka gepxasu [1, c. 455].
Ha cyyacHomy eTani po3BuUTKY Hayku BUOKPEMIEHO Kifnlbka BUAiB 6e3neku, cepes akmx mae
MicLe HauioHanbHa G6e3neka, sika OXOMNJIE YM He BCi cdhepun cycninbHUX BigHOCKH. Buxogsaun 3
NOHATTS, sike 3akpinneHe B ctatTi 1 3akoHy YkpaiHu «[1po OCHOBM HauioHanbHOiI 6e3neku
YKkpaiHny, HauioHanbHa Ge3neka ue - 3aXMLEHICTb XUTTEBO BaXMBUX iHTEPECIB MIOOUHN i
rpoMagsgHvHa, cycninbctBa i Aepxasu...[2].
OkpiM HauioHanbHOI 6e3neku, iCHYTb W iHWi 11 BMAW, AKI HaANpoTA3i XOu i

He3Ha4yHoro nepiogy 4acy Oynu JocnigXeHi BYEHUMU-HAYKOBUAMM. 3-MOMIK LMX
pi3HOBUAIB BapTO BMAINUTM W KPUMIHOMOriYHY 6e3neky, BU3HAYEHHA HKOI Ha
3aKOHOaBYOMY PiBHi 3apa3 He Mae CBOro 3akpinneHHsa. Hespaxatroum Ha ue, sBuLLe, Wo
BUCBITIIOE CYTb BKA3aHOro NOHATTS 3aMMae OHe 3 KITH0YOBUX MiCLb B Cy4aCHOMY XUTTI,
MOro 3MIiCT pO3KpMBAE CYTHICTb Oe3nevyHoro cTaHy CcycninbCTBa Ta LWNAXU KOro
3axXULLIEHOCTI Bif NPOTMNPaBHMX NOCAraHb. 3BMYaNHO, B YACTOMY, Tak 61U MOBUTK, BUO)
iCHyBaHHS Takoro ctaHy 6yTn He MOXe, Tak SK BiH Ma€ ByTu igeansHUM, TOOTO BUKNIOYTH
Oyab-aKi 3arposu Woao0 OXOPOHKBaHMX Npas, cBoboA Ta iHTepeciB, Ansa akoro 6esneka
Bif] 3NTOMMHHOCTI Mae 6yt abcontoTHO. 3 NPaKTUYHOT TOYKY 30pYy 3abe3neyunT B NOBHIN
Mipi yTPUMaHHSA Bif cycnifibHO Hebe3nevyHnx Ain ocib, KOTPi CXMMbHI 40 IX BUMHEHHA Ta
34aTHOCTI MPOTUCTOATK IM, Ha Xarb, He € MOXNMBUM. [10 Takoro igeanbHOro ctaHy, Konu
couiym 6yae nosbasneHo Bifg cTpaxy nepepg cycninbHO Hebe3neyHnMmn NnocaraHHAMU, Tak
SIK OCTaHHiI OyaQyTb KOHTPOSIbOBAHUMU, BapTo NparHyTu. Came ue MOXHa BUOKPEMUTU B
OAHE 3 OCHOBHMX 3aBAaHb KPUMIHOMOriYHOI 6e3nekn.

KpumiHonoridyHa ©6e3neka NanHU y CYCninbCTBi — Lie CTaH 3axXMLLEHOCTi YCboro

TOro, Wo € HeobxigHnm Ansa 1l HopmanbHoro (To6To Takoro, WO BiAMNOBI4AE 3akOHaM
NPUPOLM) XUTTS, Big CBaABOMI, WO BUABNSETLCA Y BUAi 3N0YnHIB [3, c. 177].

B.O. TlnewakoB BW3HA4Yae KPUMIHOMOrMYHY ©Oe3neky €K 00'eKTMBHUM CcTaH
p y y

3aXULLLEHOCTI XXUTTEBO BaXNUBUX i iHLUMX iICTOTHUX iIHTEPECIB OCOOUCTOCTI, CyCniNbCTBA |
AepXXaBu Bif 3MOYMHHNX NOCAraHb i 3arpo3 Takux NocAraHb, NOPOAXKYBaAHMX PI3HOMO poay
KPUMIHOFEHHUMU hakTopamMu (dBMLLaMU | Npouecamn), a TakoX YCBIQOMIEHHS NOABMN
TaKol CBOEI 3axuLeHocTi [4, ¢. 92].

MMopiBHIOKOYM NOHATTA «KpUMiHOMOriYHa 6e3neka» Ta «KpuMiHOMoriyHa 6eaneka

AiTeny, iX MOXHa CniBBIAHECTU SK Ljine Ta YacTuHa Linoro, KpMmiHonoridHa 6e3neka giten
€ 3HA4YHO BY>KYOK 3@ CBOEID CMPSIMOBAHICTIO, il 00’EKTOM € came OMTMHA i NnLIe OUTUHA,
a He CycninbCTBO B3arani, Xo4 BOHO TakoX BKItoyae B cebe i giten. Y CiMenHoOMyY KOAEKCI
YKkpaiHn BKasaHO, WO «NpaBOBMK CTaTyC OUTUHU Mae ocoba [0 AOCATHEHHS Heto
noBHONITTA». Cnig 3a3HaumMTi, WO HEMNOBHONMITHI 0COBMIMBO CXWUITbHI 4O HECNIPUATIIMBOIO,
B TOMY YUCIIi KPMMIHOrEHHOrO BMNAIMBY HABKOSULLHBOIO CepefoBMLLa, BPaxXOoBYOUM Te, LWO
Aitn, To6To 0cobu Bikom g0 18 pokiB nepebyBaoTb B nepiodi ncmxodisionoriyHoro Ta
coujianbHOro 3poctaHHsA. BkaszaHun pakt BnnuBae Ha Te, LWO AiTU MalkTb HECTINKY Ta
AocTaTtHiM  4YMHOM  He  cdopMoOBaHy  MNCUXiKy, 1M  nNpuUTamaHHe  poNboBe
eKkcnepemeHTyBaHHsA. Yepes BIOCYTHICTb XUTTEBOro AOCBIAY, BMAMBY 30BHILLIHBOMO
cepefoBuLLa, sIKe He 3aBXOW € MO3UTUBHUM, NIASIITOK HE CNPOMOXHIA B MOBHIN MIpi
NpaBUbHO OLIHUTW CUTYaLit0 B SIKill ONMMHMBCS, Ha Lie TaKoX He abUSKMM YMHOM BNnvMBae
AOMaLUHE HAacUIbCTBO B ByAb-SKii (hopMi, L0 B HALW Yac HabyBae 3HAYHOIO NOLUNPEHHS;
nepenik gakTopis, SKi MalOTb BNSIMB HA KPUMIHONOTIYHY YPa3nuBICTb AiTeN HE € NOBHUM,
nopsg 3 PO3BUTKOM CyCNifibCTBA, HAYKOBO-TEXHIYHUM MNPOrpecoMm, BiH HaBiTb
30inbLyeTbCH, TOMY AaHa npobnema cTpiMko HabyBae BenMkMx maclutabis.
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3 KOXHUM pPOKOM B YKpaiHi 3pocTae piBeHb 3MOYMHHOCTI He nuwe CTOCOBHO
HEMOBHONITHIX, @ N cepef HUX, TOBTO KoM O0COBUCTO AITU | BUCTynarTb cyb’ekTamm
Hebe3neyHnx nocsraHb. Ha ue Takox BnnvMBae Ton pag akTopis, WO MakTb 3HAYEHHS
B Npobniemi BiKTUMHOCTI. Yepes e BapTo 3pobuTn BUCHOBOK, L0 A06po0BYT cycninbcTea
i HOpMaribHe MOro iCHyBaHHS, 3HAYHOK MIPOK 3areXuTb Bif NPaBUNbHOMO BUXOBAHHA
aiten, 06CTaHOBKM, B SIKih BOHW 3pOCTal0Th, apke Aopocra nogmHa Le NeBHOK MIpoto Ta
X cama OWUTUHa, ane fAka Mae XUATTEBUW [O0CBi4, MOBefiHKa HAKOI, B TOMY YuCHi |
npaBocBigoma, 6epe cBOI no4YaTkn came 3 OUTMHCTBA.
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2. [po ocHoBM HaLioHanbHOI 6e3nekn YkpaiHu, 3akoH Ykpainu Big 19 yepsHsa 2003 p. / BepxosHa Paga
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3. KocteHko O. M. KynbTypa i 3akoH — y npoTtugii 3ny: moHorpadis / O. M. KocteHko. — K. : Atika, 2008. —
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OpraHvM3oBaHHOW NPECTYNHOCTU W MPEeCTYMHOCTM HecoBeplueHHoneTHux / B. A. lNnewakoB. — M.
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Kyninny KatepnHa AHapiiBHa

cTyaeHTKa Il Kypcy topuanyHoro dakyrnbTeTy

OBH3 «HauioHanbHWM FipHUYMIA YHIBEPCUTET»

HaykoBuii kepiBHMK: XpsniHcbkui MNeTpo BacnnboBuy
npodhecop, OKTOP HPUANYHUX HayK

npodecop Kadeapu KpUMiHanbHOro npasa Ta KpUMIHOMOTI|
OBHS3 «HauioHanbHWi ripHnynin yHiBepcuteT»

CyYCniibHA KOPUCHICTb AK O3HAKA
NMPABOMIPHOI MOBEAIHKU Y KPUMIHAIIBHOMY MNMPABI YKPAIHU

KpumiHanbHO-NpaBoBi 3axoAn BMAMBY He BMYEPnyeTbCs BCTAHOBIIEHHSAM 3200pOH i
3aCTOCYBaHHAM MoKapaHHSA. 3Ha4yHa YacTka KpUMiHanbHO-NPaBOBUX HOPM, O OCTaHHIM YacoMm
Habyna po3BUTKY, HOCUTb LiNecnpsMOBaHMIN CTUMYMOYNIA 40 NO3UTUBHOT MOBEAIHKN XapaKTep.
Lli Hopmn BU3HaOTLCA BINbLUICTIO NPaBHUKIB Y BUrMAA 3a0X04yBaribHUX (CTUMYMOYMX) HOPM,
CBOEPIAHOK 0COBNMBICTIO NPABOBOT NPUPOAN AKMX, € MTPeaMET Ta METOA KpMMiHaNbHO-NpaBoBOro
peryntoBaHHs, WO NEBHOK MipO0 He cniBnagae i3 TpaguLinHiM BCTAHOBNEHHAM, «SiKi CyCninbHO
Hebe3neyHi JisiHHS € 3NoYnMHaMK Ta SKi NOKapaHHS 3aCTOCOBYIOTHCS A0 OCI6, WO X BYUMHUNIUY (Y.
2 cT1. 1 KpumiHanbHoro kogekcy Ykpainun, — gani KK). 3aoxouyBanbHi HOpMU MatoTb NpeamMeTom
perynioBaHHA MpPaBOMIpHY Ta KOPWUCHY MOBEAiHKY 0cobu y KpuMiHanbHO-NpaBoBin cdepi,
BCTaHOBIIOIOYM 06’'EKTUBHI | CyDO €KTUBHI O3HaKM Takoi NOBEAiHKM, Ta 3a0X04YI0Tb (CTUMYIIOKTb)
00 Hei 0Coby LUMSXOM BUKITHOYEHHS, 3BiSIbHEHHS] ab0 NOM’AKLLEHHSA NOTEHUiNHOro abo peanbHOro
KPUMIHANbHOro OBOTSXKEHHSA Yy BUMMSA4I BUKOYEHHST 3M10YMHHOCTI AiSHHSA, 3BifTbHEHHSA BIg
KpUMiHanbHOI BigNoBiganbHOCTI Ta NOKapaHHS, NOM SKLWEHHS NPU3HAYeHOro NoKapaHHsa Ta Moro
BiabyBaHHs. OCHOBHOK 03HaKoWw, MNpuUTamMaHHOK YCiM 6e3 BUKINIOYEHHS 3a0XOvyBalnbHUM
HOpMam, € cycrifibHa KOPUCHICTb NMOBEAIHKM, LLIO0 HUMW BCTAHOBIIOETLCA 1 3a0XOYYETLCS, OTXe
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CyCninbHY KOPUCHICTb Chifg, po3rnagaTth ik CUCTEMHY O3HaKy NMPaBOMIPHOI KpMMiHaNbHO-NPaBOBO|
MoBeiHKMN.

3aoxouvyBanbHi HOpPMW € MOXIOHUMW, BTOPUHHUMW 3 OrNsay NEePBUHHOrO MOMOXKEHHS
3aBOPOHHMX HOPM, OCHOBHMM coUianbHMM 3aBOAHHSM KOTPUX € «npaBoBe 3abe3neyeHHs
OXOpPOHM MpaB i cBobO4 NOAWHW | TPOMadsiHUHA, BNACHOCTI, FPOMAACBbKOro MNOpsiaKy Ta
rpoMagcbkoi 6e3nekn, AOBKINMsA, KOHCTUTYLIMHOMO YCTPOK YKpaiHW Bif 3MOYMHHMX MOCSraHb,
3abes3neyeHHs mupy i 6e3nekn NACTBa, a Takox 3anobiraHHA 3nodnHam» (4. 1 cT. 1 KK). Le
BiANpaBHe MONOXEHHS, B CBOK 4Yepry, 3yMOBMOE MOSIBY 3a0XO4vyBarbHWUX NPaBOBIOHOCKMH He
paHille aHiX BMHUKaKOTb, peanis3yloTbCa Ta NPUNUHAITLCA KPUMiHANbHO-MPaBoBi BiAHOCUHK 3
NpuBOAY BUMHEHHSA 31104MHY abo cycninbHO-HEGE3NevyHoro AistHHA. AKCIOMaTUYHUM B OOKTPUHI
KPUMIHanNbHOro npaea € MOSIOKEHHA MPO CycnifnbHY HEeOEe3neuvHIiCTb AisiHHS 9K HaWCyTTEBIWY
acouianbHy sIKiCTb (03HaKy) SK 37104MHY, TaK i CycninbHO HebesnedHoro AistHHA. CycninbHa
Hebe3neyHiCTb SIK MaTepianbHa O3HAKa BM3HAYAETbLCS Hacamneperd: a) LiHHICTIO CyCninbHUX
BiQHOCWH, OO’EKTY Ha SIKMI nocsArae 3rnoumH, 6) TSXKKICTIO HACNiAKiB, WO HAcTalTb B pe3ynbrari
BUYMHEHHS 3MOYMHY, B) CNOCOGOM fji, r) MOTMBaMKN BUYMHEHOrO, A) hopMaMm Ta CTYMEHIO BUHMW.
Takmm 4YMHOM, cycnibHa Hebe3neyHiCTb, WO B OCHOBHOMY BW3HA4YaETbCA LiHHICTIO
OXOPOHIOBaHMX KPpMMiHAINIbHUM 3aKOHOM CYCMiNTbHUX BiAHOCWH, HIOUTO «3abapBntoe» HEraTUBHOO
AKICTIO iHWI OBG’EKTUBHI M CYO’'€KTUBHI O3HAKM YCbOro cknagy 3noudvHy. Pasom i3 iHwwumun
enemMeHTamm ckrnagy cycninbHoi HebesnevHocTi HabyBae 1 ocoba, ska BUMHMNA 3M0YUNH (CYyD’ekT
3r1o4mHy). O6’eKTUBHO BigoGpaxkeHa y BYMHEHOMY 3N0OUUHI (CycninbHO He6e3neyHOMy NoCsAraHHi)
acouianbHa dkicTb (03HaKa) cycninbHOI HEGEe3Ne4YHOCTI AOisHHS IKCYETbCA Y KpUMiHAMNbHO-
npaBoBiN kBanidikauii W He 3anexuTb Big noganbloi MNO3UTMBHOI abo HeraTUMBHOI
NOCTKpMMiHanNbLHOI NoBeaiHkM ocobun. Pa3om i3 Tum, cnig BuainuTy Aea BapiaHTK i3 3anogisitHHAM
LWKOAM ob’eKTam KpUMiHaNbHO-NPaBOBOT OXOPOHU, KOMNK CyCnifbHOT HebGe3nevHocTi abo 3aranom
He BMHMKAE Yy 3B’A3KY i3 couianbHOI KOPMUCHICTIO 3fincHeHoro, abo konu Habyta cycninbHa
Hebe3neyHiCTb 0coObKU NEBHOKO MiPOIO HIBENIOETLCS, Bignagae y 3B8’a3Ky 3 KOMMNIEKCOM NO3UTUBHOI
NOCTKPUMIHASbHOI NOBEAIHKMN.
He moxe 3anuwatn 6e3 npaBoBOl OLHKM MO3UTUBHE MOBOMKEHHA ocobu B cdepi

KpUMiHanbHO-NPaBOBOT OXOPOHM (PErYIOBaHHSA), LLO NOB’A3aHe 3 BUKOPUCTAHHSAM Cy0 EKTUBHOIO
npaBa Ha HeobXxiaHy 06opoHy (cT. 36 KK), kpanHio HeobxigHicTb (cT. 39 KK), 3aTpumaHHa ocobw,
fiKka BYMHUNA 3no4mH, (cT. 38 KK) iHwux ob6CTaBuH, WO BUKMOYAKOTb 3MOYMHHICTE AiSHHS, Ta
MNO3UTUBHOK MOCTKPUMIHANBHOK (NEHITEHLUiapHO, MOCTNEHITEHLiapHOK) NOBEAIHKOK 0cobu
(ct.cT. 17, 31, 45,46, 75,81, 83,91, 4. 1 ¢1. 97, 4. 2 cT. 114, 4. 3cT. 175, 4. 4 cT. 212 KK Ta iH.).
®DYHKUiO CTUMYITIOBAHHS, NPABOBOrO 3a0XOYEHHS 10 CoLiaribHO-KOPUCHOT NOBEAIHKN BUKOHYOTb
3a0xo4yBarbHi HOpPMW KpUMiIHaNbLHOrO 3akoHodaBcTBa. BusHavatounm MeToq npaBoOBOro
perynioBaHHA 3a0Xxo4vyBalibHUX HOPM, MOXHa CKasaTu, WO LUe npuTamMaHHa 3aoxo4yBalibHUM
HOpMaM CYKYMHICTb perynatuBHmMx cnocobis, NpUMOMIB i OPM BNMAMBY Ha NOBeAiHKY CyO’eKTiB
npasa. Mloro xapakTepusyloTb He Tiflbku CTUMYMW, LLO CrOHYKaKTh [0 AOCArHEHHS B6aXaHoro
pesynbTaTy, a 1 XxapakTep IpuanyYHUX 3acobiB BNAUBY, 3aBOAYYIOUN SKMM BiH NIATPUMYETHCS.
MpeTbcs Npo pisHOMaHITHI 3acoby NPaBOBOTO 3A0XOYEHHS! SIK BaXKMMBI OPUANYHI BaXKeni
couianbHOro KOHTPOMI, SAKi BMKMNOYaTb AepxaBHun npumyc. Cnocié BNnvBy Ha BOMbOBY
noBeaiHKy nogen No3UTUBHUMN CTUMYMaMMN XapaKTEPHUIN BUKMOYHO 4115 320X04YBanbHUX HOPM.

3aoxoyyBanbHi HOPM Hacamnepen MawTb CTUMYIOBATM W rapaHTyBaTV MNO3UTUBHE
pearyBaHHs, Yy BUrMSAI BUKMIOYEHHST KpMMiIHANbHO-MPaBoOBOro OBTSXKEHHS, Y BUNagKax akTUBHOI
npotugii 3anodnHam abo cycninbHO Hebe3aneyHUM MNocsAraHHAM B CTaHi HeoOXigHOT 0BopOoHM,
3aTpuMMaHHi ocobu, sika BYMHMMIA 3M0YUH, KpamHbOi HeobXigHOCTI Ta iH. CycninbHa KOPUCHICTb
3a3Ha4yeHoi NpaBOMIpHOI MoBefiHkK nonsarae y 3anobiraHHi abo MiHiMi3auii wkoan ob’ekTam
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KpUMiHanbHO-NpPaBoBOi OXOpPOoHU. Peani3auis 3a3HauyeHnx o6CTaBuH y MNAOLMHI NPaBOBIgHOCUH,
LLIO BMHMKAKOTb Y 3B’A3KY 3 BUNHEHHSAM 3IT0OUNHY CYCNiflbHO-HEGE3NEeYHOro NOCAraHHs Yn 3M04YMHY
iHOAZI MOPOPKYE iMt03it0 NPO TOTOXHICTE 06’ EKTY 3aNofisiHHA «CaHKLiOHOBAHOI LWKOAN» Ta 00’eKTy
npaBoMipHOi noBeaiHkK. Tak, BiAHOCHO 0O6CTaBWH, WO BUKNIOYAOTb 3MOYMHHICTb OisiHHS, AOCUTb
NOLUMPEHOIO € AyMKa, WO 06’EKTOM BYMHKY, LLIO BUKITOYAE 3MOYMHHICTb AisIHHS, BU3HAETbCA Ta
LiHHICTb (6naro), skin cyG’ekT 3anofitoe NeBHy LKoAy AN OOCArHEHHS BU3HAYEHO! CyCnifbHO
KOpPUCHOI MeTun BusHaoum npaBo OOCNIAHWKIB Ha BracHe pO3yMiHHS BMAMBY MNO3UTUBHOI
NnoBeAiHKN Ha 00’€eKTK KPUMiHANbHO-NPABOBOI OXOPOHM, MPUHArigHO 3a3HavyMmo, Wo akTU4HO
TYT 34INCHIOETLCA NEeBHA MigMiHA INOCOCBbKNX KaTeropin «0B’ekT — 3acobu AissnbHOCTI».
3anogisHHA  wkoan ob’ekTaM  KPUMIHANbHO-NPABOBOI OXOPOHM  BUCTYyNae «3acobomy,
3aBOAYYIOMM  SKOMY  34IMCHIOETLCA  3aXUCT  CYCMiNIbHMX BiOHOCWMH, LWO 3HaxogaTbcs Yy
Ge3nocepeaHin 3arposi 3anofisHHs Wwkoan 3 60Ky ocobu, sika BUMHIOE CyCMiNibHO HebesneyHe
nocsiraHHda, abo BiQHOCMH, LLO BXe 3a3HanuM MNOBHOI abo 4acTKoBOI pyWMHauil i, ocoba, sika
30iMCHIOE NO3UTUBHY MOBEAIHKY, CNPSAMOBYE CBOI Aii Ha MiHiMi3auilo cycninbHo-Hebe3neyHnx
Hacnigkie, 3aTpMmaHHs 0cobu, sika BUMHWMNA 3MOYMH. APryMEHTOM, Ha KOPUCTb 3a3Ha4YeHoro
PO3YMiHHS BUCTYMNA€E BUMYLLIEHICTb 3anogistHHS LWKOAW 06’eKTaM KpMMiHarIbHO-NPaBOBOi OXOPOHN.
Kpim Toro, 3akoH nepegbayae BignoBiganbHICTb 3@ NePEBULLIEHHST MEX HeobXigHOT 0B0pOoHN (u.
3 cT. 36 KK), 3a nepeBULLIEHHS 3ax0oaiB, HEOOXiAHMX ONA 3aTPUMaHHA 3novnHuA (4. 2 cT. 38 KK),
3a NepeBULLIEHHS MEX KpalHboi HeobxigHocTi (4. 2 cT. 39 KK), Wwo aoaae aprymeHTiB Ha KOPUCTb
3anoisiHHS WKOAM SK NpaBoBOro 3acoby 3axmcTy 06’ekTiB NpaBOMIpHOI NOBeAiHKN. 3aranbHUM
AN CycninbHUX BiAHOCWH, WO 3HaxogaTbes y 6e3nocepeqHin 3arposi 3anogisiHHs wkoam abo,
SKMM MEBHOK MIpOI0 LIKOAA BXE 3anofisiHa, a TakoX TUMW, WO 3a3HalTb «CaHKLUiOHOBAHOI
WwKoan», € Te, WO fK nepuwi, Tak i Apyri cycninbHi BiAHOCWHW NOCTaBrieHi Nid OXOPOHY Y
KpUMiHanNbHOMY 3aKOHOAABCTBI. [NA BYUMHKIB y CTaHi HeobxigHOT 0BOPOHM XapaKTepHi Taki
0B’eKkTn CyCninNbHO KOPWUCHOI MOBEAIHKM $K XUTTHA, 340poB’s, ocobucta cesobopa, TinecHa
HedOTOPKaHICTb Ta ManHO. [Ans KpanHbOi HeoOXiAHOCTI, KpiM BXe 3a3HadYeHux, ob’exTtamm
CYCMiNbHO KOPWUCHOI MNOBEAIHKW MOXYTb BWUCTYNaTWU HEMOPYLIHICTb [Oep>KaBHOro KOPAOHY,
JepxaBHa TaEMHULS, BNACHICTb TOLLO.
3akoHoaaBeLb No3HavYae KOMMNEKCHY couianbHO-KOPUCHY NOBEAiHKY Ta CIPSIMOBYE il Ha
BiQHOBMEHHS 3PYMHOBAHOIrO abo NOLLKOXKEHOrO CYCMiNIbHOro BiAHOLIEHHS, WO 3HAXoAUTbCS nig
OXOPOHOK  KPUMIHANbLHOrO 3akoHy. Tak, Hanpuknag, 3BINbHAETbCA B4  KpPUMiHANbHOI
BiAMNOBIAANbHOCTI rpOMaAsAHNH YKPaiHW, AKLLO BiH HA BUKOHAHHSA 31T0O4MHHOIO 3aBAaHHS iHO3eMHOT
JepxaBu, iHO3eMHOI opraHisauii abo X NpeAcTaBHUKIB HisiKMX OiA HEe BYMHMB i OOOPOBINbHO
3asBMB OpraHamM AepxaBHOi Bnagun nNpo CBi 3B’A30K 3 HAMK Ta NPO OTpMMaHe 3aBAaHHSA (4 .2 CT.
111 KK). BBaxaeTbCsi, WO OCHOBHA coLianbHa CNPsSIMOBAHICTb L€l 3a0X04yBanbHOI HOPMMU
nondrae y 3anobiraHHi 3MOYMHHOI LIKOAW HaBaXIMBILLMM 06’€KTaM KpUMiHanbHO-NPaBoBOl
OXOPOHW: CYBEPEHITETOBI, TEPUTOPIanbHIN LiNiCHOCTI Ta HEAOTOPKAHHOCTI, 060POHO30AaTHOCTI,
OEepXaBHin, EKOHOMIYHIV YK iHdopMaUinHii 6e3neui YkpaiHu. lHoai 4ocTaTHLO OAHIET HeCKNagHoI
3 i3NYHOI Ta NCMXIYHOI CTOPOHM CYCNiNbHO KOPUCHOI Ail, Wo6 BigHOBUTM NOLLKOOXKEHI 3N1I04MHOM
CycninbHi BIAHOCUMHU. FCKpaBuMM NPUKNALOM LbOro nornoxeHHs € 4. 3 cr. 263 KK, B 4kin
nependayeHo 3BifIbHEHHS Bi4 KPMMIHaNbHOI BigMOBiAanNbHOCTI 0COOU, sika BYMHMMA 3M04MH,
nependayeHnn YactTMHamm nepLioo abo pyrow Uiel cTaTTi, SKWOo BOHa A0OpPOBiNbHO 3gana
opraHam Bragu 36poto, Gonosi npunacu, BUOYXOBI pevyoBUHM abo BMOYXOBI NPUCTPOI.
3aoxoyyBanbHi HOPMU BUKOPUCTOBYHOTb HAWMOTYXKHILUWMA CTUMYNATOP MNOBEAIHKM NIOANHU —
3a0X04eHHs. HaBiTb He AMBNSAYMCb Ha CBOEPIAHICTb KPUMIHANBHO-NPABOBOIrO 3a0XO4YEHHSA, BOHO
CNPUAMAETLCS BUKITIOYHO MO3UTUBHO K CNpuATNvBE AN ocobu B 06CTaBUHaX, LLO CKManucs.
Oco06a, sika BrnepLue BYMHMMIA 37104MH, CBIQOMO NparHe 3HanuTu neranbHui cnocid 3anaro4)keHHs
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HOpMM, WO nepenbadaloTb 3BINbHEHHS Big BiANOBIAANbHOCTI y BuNagkax LiMOBOro KaaTTs,
NPUMUPEHHA 3 noTepninum Towo. Buxoasunm 3 uboro, HabyBae HeabuaKoro 3Ha4YeHHs
NoiHOPMOBaHICTb agpecaTiB 3a0X04YEHHS NMPO BUMOMN KPUMIHANbHOIO 3aKOHY OO KOHKPETHOT
NpaBoOMipHOI couianlbHOKOPUCHOI NOBEAIHKN.

MigcymoByouM, NpuUxogMmo A0 BMCHOBKY, WO CoOuiaribHa KOPUCHICTb € 06O0B’SI3KOBOLD
CMCTEMHOIO 03HAKOI NPaBOMIPHOI MOBEAIHKU, L0 3a0X04YETLCA KPUMIHANbHUM 3aKOHOAABCTBOM
Ta nonsirae Hacamnepeq Yy BiAHOBMNEHHI NOLWKOAXEHNX abo 3pyMHOBAHUX 31T0MMHOM (CyCnifibHO
Hebe3ne4yHnM nocaraHHAM) 06’eKTiB KpMMiHaNbHO-NPaBOBOI OXOPOHM — 3aKOHHMX NpaB i cBo6oa
NOANHW, BNACHOCTI, rPOMAaACbKOro nopsiaky Ta rpomMagcbkoi 6esneku, AoBKinns Towo, abo
BiJLUKOOYBAHHI 4M  YCYHEHHI 3anofisitHMX 3M04YMHOM CYCniflbHO Hebe3neyHmx Hacnigkis.
lMepcnekTMBamn noganblUMX PO3BIOOK BBaXXAEMO [LOCHIMKEHHSA BHYTPILWHIX (MCUXOMOrivyHMX)

O3HaK MpaBOMIPHOI couianbHO KOPWUCHOI noBediHkM B cdepi  KpuMiHanbHONPaBoOBOro

perynoBaHHS i3 06r'pyHTyBaHHAM MOTMBALT Ta Linen 0CTaHHbOI.
OnenHukoBa OneHa OnekcaHapiBHa

ctyaeHTka |l kypcy ropnanyHoro pakynbTeTy

[OBH3 «HauioHanbHWi ripH1ynmn yHiBepcuteT»

HaykoBuin kepiBHUK: XpsaniHcbkui NeTpo Bacunbosuny
npodecop, AOKTOP HPUONYHUX HaYK

npodoecop kadeapu KpuMiHanbHOro npaea Ta KpMMIHOSOrT
[OBH3 «HauioHanbHWin ripHM4MiA yHIBEPCUTET»

CuHepreTuka npegmeTy i MeToAy KpMMiHaNbLHOro npaBsa YKpaiHu

CuHepreTuka € HaykOBMM HanpsiMmoMm (MeTo), WO BMBYAE 3B’A3KM MK enemMeHTamu

CTPYKTYpU (nigcnucrteMamm), siki yTBOPHOKOTLCS Y BIAKPUTUX CUCTEMAX

(GionoriyHMx, TEXHIYHUX, couianbHUX, NpPaBOBUX Ta iH.) 3aBASKN IHTEHCUBHOMY
(noTokoBOMY) OOMiIHY pPEYOBUHOK W €EHeprield 3 HaBKOMULLHIM CcepefoBULLEM Y
HEeBPIBHOBaXXEHUX yMOBaX. Y TaKMX CUCTEMax CMOCTepiraeTbCs y3rokeHa nosefiHka
nigcuctem, B pesynbTaTi 4oro 3pocTae CTyMiHb IXHbOI BMNOPSAKOBAHOCTI, TOOTO
3MEHLUYETbCH eHTpOoNis. TepMiH «CMHepreTuka» NoxoauThb i3 rpeubkoro «synergetikos» -
cniBnpaus, B3aemogis. Llen HanpsM akueHTye yBary Ha NpupogHux, 30anaHcoBaHMX
B3aEMO3B’AA3KaxX Ta B3aeEMOLil CTPYKTYPHWUX €efeMEeHTIB, CKNagoBUX MpU YTBOPEHHI
CUCTEMMU SK EOMHOIO Liforo.

CuHepreTuka y NpaBOBMX CUCTEMAX Mae HacTynHi HanpsiMku: 1) npegmeTom
CUHEPreTUKN MOXYTb BYTU BUKIMKOYHO CUCTEMU, TOBTO CYKYNMHOCTI €N1eMEHTIB, WO MalTb
CUCTEMHI 3B’A3KW. Bci npaBoBi siBMWA MOXHa NpPeacTaBUTU SK efeMeHTU €OuHOI
cUcTeEMK, dKa B Hayui ofepxkana HasBy nNpaBoBOi cucTemu. [1paBo NPUBHOCUTL Y
CycrnifibHe XWUTTA BMNOPSAOKOBAHICTb, OPraHi3oBaHIiCTb, CTBOPHOE yMOBM Ans GinbLu
e(eKTUBHOro (PYHKLIOHYBaHHSA JNIOACLKOrO CMniBTOBApPUCTBA, CHPUAE BUXMBAHHIO
OKpemux IHAMBIAIB | cycninbCTBa B UiNoMy. Y pesynbTaTti 3pocTae edeKTUBHICTb
DIANbHOCTI Nlogen, ska NO3UTUBHO BMNMBAE Ha LUBWUAKICTb CoUianbHOro nporpecy, Lo
NPOSABNAETLCA B NOAasnbLUOMYy CTPYKTYPYBaHHI CyCMifibCTBa, 3MEHLUEHHi eHTponil
couianbHOl CUCTEMU; 2) CUHEPreTUYHI YTBOPEHHS CKMagHWX MpaBOBUX CUCTEM,
camMoopraHisauisi CUCTEMWN MOXIMBO TifTbKM B CUCTEMAX 3 4OCTAaTHLO 3HAYHOMO KiNbKICTIO
enemMeHTiB (iHakwe Hema 4vomy 6yge 6patu yyacTb y npouecax CTpyKTypw3sauii Ha
«MakpopiBHi»). Npn LbOMy cMcTeMa NOBUHHA MaTU AOCTATHIO CKNAAHICTb CaMe Ha pPiBHi
npaBoBux sBMLY. TOBTO enemMeHTn cuctemu, Wwo 6epyTb y4acTb B YTBOPEHHI CTPYKTYp,
NOBUHHI ABNATU o600 NpaBoBi (PEHOMEHM Ta ONUCYBATUCA B IOPUONYHUX TepMiHax; 3)
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CUHEpPreTUYHi 3aKOHOMIPHOCTI MpPOSBAATLCA TiflbKW Y BIiOKPUTUX cucTemax, Lo
B3aEMOJi0Tb i3 HaBKONMUWHIM cepefosulleM. [lpaBoBa cuctemMa nNoOpogKeHa
CYCNifNibCTBOM i € CKNagoBOK YacTUHOW. BoHa po3BuBaeTbCA, BUXoAs4M 3 HEOOXIOHOCTI
BperynioBaHHA MEBHUX couianbHUX BIAHOCWMH HOPMaMu npaBa. TakuM YUMHOM,
HaBKOIMULLHIM cepefoBULLEM A5 NpaBoOBOl CUCTEMUM € COUiyM. |HWMMKM cnoBamu,
npaBoBa CUCTEMA € €fleMEHTOM, MiACUCTEMOKD CYTHOCTI Ginbll BWCOKOrO piBHA —
coujianbHol cnctemn. Mixk coLliyMOM i MpaBOBOK CUCTEMOIO BiAOYBalOTLCA NEPMaHEHTHI
npouecn o6MiHY eHeprieto Ta iHopmauielo; 4) npaBoBa cucteMa 3 TOYKM 30pYy
CUHEpPreTUKN € CKNagoBoK coLianbHOI cuctema binbLl BUCOKOTO PiBHSA, WO MICTUTb Y cObi
TaKoX IHWI nMigcucTeMm — €KOHOMIYHY, MONITUYHY, I4eONoriYHy TOLO, SKi MakTb TiCHI
3B’43KM 3 MPaBOBOK CUCTEMOK i YMHATb Ha Hel iICTOTHUI BNAMB. TaknMM YMHOM, ANS
BUSABINEHHA N BUBYEHHSA CUHEPTETUYHNX 3aKOHOMIPHOCTEN Y NPaBOoBi CUCTEMI, JOCIIOHUK
Mae po3rnsaaTu ii B KOMMMEKCH 3 iHWMMK NigcuctemMamMmm couiymy.

KpuMiHanbHe npaBo € CKNaZoBOK NpPaBoBOI CUCTEMM YKpalHW, LLO Y CBOK Yepry
YTBOPKETLCS CUCTEMOK YaCTWH, IHCTUTYTIB (CyBIHCTUTYTIB) Ta HOpM, 06’egHaHMX
HeobXigHICTIO 3abe3neyeHHs NPIoPUTETHOrO KPUMIiHaNbHO-MPaBOBOro 3axMCTy NpaB Ta
ceobog nguHu i rpomagaHuHa. Micue Ta porib KpuUMiHanbHOro npasa y npaBoOBin
cuctemi YkpaiHM, a came, BUKOHaHHA nepenyciM OXOPOHHOI (PYHKUIT 3yMOBIOE
BU3HAYeHHS NpeaMeTy KpuMiHanbHOro npaea. Y nitepaTypi Mamxe 3araribHONPUAHATUM
€ BW3HAYeHHA npeaMeTy KpUMIHANbLHOrO npaBa $K  CYCMiflbHUX  BiAHOCWH
(NMpaBOBOBIAHOCKH), IO BWHUKAKTb Yy 3B'SI3KY i3 BYMHEHHAM OCOOOK 3M04YMHY Ta
3aCTOCYBaHHSIM 3a HbOro NEeBHOro NokapaHHsA. CaMOCTINHICTb Ta CBOEPIAHICTb NpegMeTy
NpaBOBOro perynoBaHHSA € OCHOBHOIO (NEPBMHHOKD) O3HAKOH0, L0 BUPI3HSE rrany3si npasa
OAHY Bif iHWOI. Y 3B’A3KY i3 L€l Te30l cnif 3BepHYTU yBary Ha OOCUTb MOLUMPEHUIA
nornsg Npo BIACYTHICTb Y KPUMIHANBHOrO NpaBa CaMOCTIMHOIMO npeameTy npaBOBOro
peryntoBaHHA. 3a3HadeHa Te3a BWUCMOBMETbCA abo 6GesnocepegHbO, KOMU
CTBEPOXYIOTb, WO KPUMIHANbHE MpPaBO HiSIKUX CaMOCTIMHUX CYCMifIbHUX BiAHOCUH He
perymntoe, a TiflbKU OXOPOHSAE CYCNiNbHi BiHOCUHU, WO PErynoTbCs iHWNUMK rany3samMmu
npaBa (OepaBHOro, UMBINbHOrO, TPyAoBOro Towo), abo onocepenkoBaHO, KOMM
BM3HA4Ya4M OXOPOHHY (OYHKLiO, BBaXalTb, WO KpUMiHanNbHe npaBo Gepe y4vacTb Yy
peryntoBaHHi TUX CYCNiNIbHUX BIAHOCWH, WO CTAaHOBNATL NPeAMET iHLWKX rany3en npasa.

He Boatounch 3apas 0o aHani3y pisHUX Norngagis Woao npeaMeTy KpUMiHanbHOro
npasa, 3ayBakMMo, WO OiNbll NEePeKoHSIMBOD, Ha Haw norngg, € Toyka 30py npo
TMNOBICTb Ta CBOEPIAHICTb CYCMiNbHUX BIOHOCWMH (MNPaBOBIAHOCWH), WO BUHMKAKOTb Y
3B’513KY i3 BYMHEHHSAM 3M04YMHY Ta 3aCTOCYBaHHSIM 3@ HbOMO MEBHOrO MOKapaHHS.
Mpuyomy TYyT cnig BpaxoByBaTU K XapakTep i couianbHy 3HAYYLLICTb TUX YM iHLINX
CYCMiNbHUX BIAHOCUH,LLO OXOPOHAKTLCA HOPMaMu KpUMIHANbLHOrO npaea, TaK |
0cobnmnBOCTI cycninbHO Hebe3neyHnx AisHb (3NOYMHIB), SKi HA HUX NOCArarTb, a TaKoX
3MiCT i cneundiky BigMNOBIAHUX KPUMIHANbHO-MPaBOBUX HOPM BUXOOAYMN 3 IX 3aBOAHHS,
€0HOCTI | B3aEMO3B’SA3KY 3 YCIE0 CUCTEMOI HOPM [aHOoI ranysi npasa.

MpeomeT  KpuMmiHanbHOro  npaea, Wo  Bigobpaxae MO0  OCHOBHY
couianbHOOXOPOHHY CNPSAMOBAaHICTb Ta 3aBAaHHs KpumiHanbHoOro kogekcy Ykpaiuum (gani
— KK) y Burnagi npasoBoro 3abe3nedeHHa OXOpPOHW npaB i cBOOOA MOAUHU i
rpoMagsiHMHa, BIIACHOCTI, IPOMaACLKOro MOpsiAKy Ta rpoMagcbkoi 6eanekun, OOBKiNNS,
KOHCTUTYLIMHOTO YCTPOK YKpaiHW Big 3MOYMHHUX nNocsAraHb, 3abes3nevyeHHs Mupy i
Oesnekn nwAcTBa, a TakoX 3anobiraHHa 3noynHam (4.1 ct. 1 KK) He Moxe
3abe3nevyBaTMCA HiSKUMW HWWMKM METO4aMW OKPIiM BUKMIOYHO BRagHo-ny6nivyHoro,
iMMNepaTMBHOIO MeTOoAy pPEeryrnioBaHHA CyCninbHMX BIiAHOCUH. [na  3a3HayeHux
NpaBoBIigHOCUH nybnivyHOIMNEpaTMBHUIA MeTOA MIOKOPEHHS € BuUNpaBgaHMM Ta
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AouinbHUM.  BigHOCHO 1Oro  xapakTepuCTUK NPaBOBIOHOCUMHM  MiX cyb’ekTamm
BNMOYOOBYHOTLCS 3a AOMOMOrOK MiAKOPEHHS O4HOro iHWUM. [y6nivyHo-iMmnepaTUBHUN
Xapaktep KpuMiHanbHOro rnpasa Mae cneuudiky CBOro CTaHoBULWA cepen iHLWKUX
nybniyHo-npaBoBUX ranyserv Ta MPUMPOAHO MPUBOAUTL OO BWUCHOBKY MpO Te, WO
cyb’ekTOM, Ym0 NOBEAiHKY BOHO PEryriloe, € BUKIOYHO AepaBa B 0cobi BignoBigHMX
opraHiB. Came ansa gep)xasu KpMMiHanbHe nNpaBo BM3Havae 06CcAr NMOBHOBaXEHb OO0
bopoTbbn Ta 3anobiraHHA BYMHIOBAHWUM  3fl0bMHAM. Y  KPUMiHaNbHO-NPaBOBUX
BiHOCUHAX, SIKi CKragalTbCA 3 MOMEHTY BUYMHEHHS 3I104MMHY, OepXaBa 3aBXau €
AOMIHYIOYMM | YNOBHOBaXXeHUM Cy6’eKTOM. IMnepaTuBHUA METOA KpUMiHanNbHOMY Npasi,
3a 3aranbHUMM MNpaBuiOM, BU3HA4yalTb K NyOniyHe npaBO [OMiHYHO4YOro cyb’ekta
(nepxaBu) Ha 3acTOCyBaHHS NMPUMYCY Ta BU3HAYEHHI BUAY Ta MipM oOMeXeHb Npas i
cBobof iHWOMY CyB’ekTy (3NOYMHLI0), WO iHAMBIAYaNi3yeTbCa CyAOM Ta 3[4INCHIOETHCS
crevianbHUMN opraHamn aep>kasu.

Ak 6a4nmo, cnHepreTnka npeaMeTy KpUMiHanbHO-NMPaBoOBOi OXOPOHU CYCMIfbHUX
BiHOCUH NPMPOAHO 3YMOBSIKOE BIAMNOBIOHMI MNyBMiYHO-iIMNEpaTUBHUA MeTof, 3rigHO
BUMOT SIKOro A8 34iIMCHEHHS CBOro 3aBAaHHA KpnMiHanbHMn Kogeke YKpaiHu BU3Ha4Yae,
AKi cycninbHO Hebes3neyHi AiHHA € 3noYnMHamMn Ta SAKi MoKapaHHsS 3aCTOCOBYHTLCS [0
0cCi0, Wwo ix BYUMHUAM (4. 2 cT. 1 KK). KpumiHanbHO-npaBoBa cuctemMa NocTinHO B3aeMogie
i3 BIOKPUTOK CUCTEMOIKO TIEI YaCTUHM CYCMiNbCTBa, WO CTBOPIOE 3arpody Ta PYWHYE,
HaBiTb, CaMi OCHOBW, yCTarieHi NPUHUMNN, YCTOI CBOMO ICHYBaHHS LWMAXOM BYMHEHHS
cycninbHo-Hebe3nevyHnx AisHb (3no4mHiB). 3a3HadeHa B3aemMogis hopMye NpUHLMNKM Ta
niacTasun KpumMiHanisauii cycninbHo-Hebe3nevyHnx AigHb, BU3Ha4Yae TMnosi, 6baratopa3oBo
NOBTOPIOBaHI OB’€KTUBHI Ta CyO'€KTUBHI O3Haku. KpuMiHanbHO-NpaBoOBi HOPMU, LWO
KOMOIHYIOTbCS Yy BU3HaYeHun cnocib, GepyTb 6e3nocepedHio yyacTb y NpPaBOBOMY
peryntoBaHHi Ta BANMBI. SAKWO npaBoBe perynioBaHHS, 34e6inbloro, BU3HAYaEeTbCA SK
30INCHIOBAHNA BCIEHD CUCTEMOK HOPUOMYHUX 3acobiB  ynopsiaKyBaHHA  CYCNifbHUX
BiHOCWH, TO NPaBOBUI BMNANB — L€ B3ATUM B PO3MAITTi Ta €4HOCTI BECb NPOLEC BNIMBY
npasa Ha CychifibHe XUTTS, CBIAOMICTb 1 noBeaiHKy ntogen. Npasosun Bnnme € HabaraTo
o6’eMHMM Ta Oinbl pi3HONMAHOBMM 3a MNpaBOBE perynoBaHHA. BigMiHHOCTI uUmx
Onn3bKNX, ane He TOTOXHWX MPaBOBMX KaTeropin nonsrawTb, noneplle, y TOMy, L0
npegMeT NPaBOBOrO pPeryritoBaHHS 3HAYHO BYX4Yu. [MpaBOBMI BMAMB BKIIHOYAE TaKOX
couianbHi, CBITOrMALHI, MOpanbHO-€TUYHI, BWXOBHI Ta IHWI BIAHOCWHK, LWIO
BesnocepeHbO He PerynTbLCA NPaBoOM, ane B TOW YM iHWii cnocib BigdyBaoTb NOro
Bnnue. [lo-gpyre, npaBoBe perynioBaHHA 3aBXau MOB’A3aHe i3 BCTAHOBMEHHAM
OpUanNYHNX npaB Ta O0OOB’A3KIB CyO’€KTiB, HEBWKOHAHHA YW MNOPYLUEHHS  SKUX
3abe3nevyeTbCs gepXaBHUM pearyBaHHAM. Ha BigMiHy Big LbOro npaBoOBM BMNIUB HE
nepegbadae 4YiTKOro BU3HAYEeHHS NpaB Ta 00OB’A3KiB, a TUM bGinblie NPUMYCOBOro
HOPMYBaHHSA CycCniNbHUX BigHOCKH. [lo-TpeTe, NpaBoBe perynioBaHHa 6e3nocepeaHbo
34INCHIOETLCS LWNSIXOM peanisadil NpaBoBIAHOCUH, SIKi Y SIKOCTi NnepeayMOBU BUHUKHEHHS
MalTb HOPMY MpaBa Ta BUHUKAKOTb, 3MIHIOIOTLCA W 3HUKAKOTb Y 3B’SA3KY 3 KOHKPETHUMU
opuanYHUMK doaktamu. NMpaBoBUIA XXe BNNB CNMPAETLCS HE NULLIE Ha HOPMY Npasa, a 1
Ha BinbLL CUCTEMHI NpaBoOBi (PEHOMEHW, Taki K IHCTUTYT, rany3ab i Npaso B UinoMy. OKpim
TOro, wo6 3amMiHBaTK CBI4OMICTb 1 NOBEAIHKY Ntogen NnpaBoBOMY BMnMBY He 0O0B’1I3KOBO
peanisoByBaTuCA Y (pOpPMi NPaBOBIAHOCUH 1 3yMOBJTIHOBATUCH IOPUANYHUMU (PaKTaMun, K
nigctaBamu Ong ix peanisauii. OTxe, NpaBoBe perynoBaHHA € YaCTUHOK MexXaHi3my ail
npaBa, sika XapakTepusyeTbCs cnevuianbHO-IPUANYHUM YNOPSAKYBAHHAM NOBELIHKN Ta
AisnNbHOCTI agpecarTis, ane 6e3nocepeaHbLO 3 HAM HE NOB’si3aHa.

TpaguuiiHoro xapaktepy Habyno po3yMmiHHS BigNOBIgANbHOCTI SIK NPaBOBOro

HacnigKy BYMHEHOro NnpaBoOnopyLUeHHs. He3danepeyHo npasi HayKoBL,, WO BU3Ha4YalTb
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npegMeToM  KpUMiHaNbHO-NPaBOBOrO  peryritoBaHHsA, Hacamnepen, Ti  CYCNifbHi
BIJHOCWHW, SIKi BUHWKAIOTb Y 3B’A3KY 3 BUMHEHHSAM 3M04MHY. YTiM, 3BOAUTU npeameT
KPUMiHaNbLHOro rnpaBa BUKIMIOYHO A0 CYCMiflbHUX BiAHOCWH, WO BUHWKAKOTb 3 3B’A3KY 3
BUMHEHHSIM 3II0YMHIB € MNOBEPXHEBOK, 3aBY3bKOK nosuuieto. KpumiHanbHe npaso
00’EKTMBHO HE MOXE 0OMeEXyBaTUCA NMLLE HOPMaMM MPO 3M0YMHHICTD | KapaHICTb OiSHb.
BouyeBunab, BOHO nepenbayae TakoX HOPMMU, LIO BIOMEXYIOTb 3M104YMH Big NPaBOMIPHOI,
coujianbHO-KOPUCHOT NoBeaiHKkW. 3akoHo4aBelb Mae TOYHO i MOBHO BU3HAYUTM MEXI
3M104YMHHOIO i NPaBOMIPHOro, CTBOPUTU YMOBM ANS MNO3UTUBHOI MNOCTKPUMIHANbLHOI
noeefiHkn. MoTpebyloTb peryntoBaHHA CycninbHi BiAHOCUHN, O BUHUKAKOTb Y 3B’A3KY 3
peanizauielo rpomagsiHamu npaeBa Ha HeoOxigHy OOGOpOHY, 3aTpumaHHsi ocobu, sika
BYMHWUIIA 3MOYUH, KPanHIO HEOBXIAHICTb Ta iHWI. BuknitoveHHs Lmx BiGQHOCKH 3 NpeameTy
KpMMiHanbHO-NPaBOBOro perynoBaHHS CBIiAYNTb NPO BIACYTHICTb ByAb-AKOro 3B’s13Ky MixX
NpaBOMIPHOIO NMOBELIHKOK 0COOU i KpUMiIHANbHUM 3aKOHOM. 3anepeyvyeHHss HagBHOCTI Y
KPpUMiHaNbHOMY 3aKOHi MO3UTMBHUX 3acobiB 0O’€KTMBHO MPU3BOAUTL [0 BU3HAHHSA
HECNPOMOXHOCTI AepxaBu 6e3 BUKOPUCTAHHA MPUMMYCYy MNO3UTUBHO BMNAMBaTU Ha
noBeaiHKy rpoMagsiH B cdrepi KpMMiHaNIbHOMPaBOBOro PeryntoBaHHS.

MigcymoBytoun cnif 3a3HayuTy, OCHOBHMMW BMOAMWU KPUMiHANbHO-MPaBOBUX
BIOHOCMH NPUPOOHO € NPAaBOBIAHOCUHN, LLIO BUHUKAIOTb Y 3B’A3KY i3 BUNHEHHSIM 3M1I04YMHY.
Mopsag i3 HUMK iCHYIOTb HEOCHOBHI (OOMNOMIKHI) KpMMiHanbHO-NPaBoBi BIQHOCWUHMK, WO
BUHWUKAIOTb: @) Yy 3B’5I3KY 3 NOSIBOK 3arpo3un 3aB4aHHA LWKOAWM CYCriflbHOMY BiAHOLLIEHHIO,
LLIO OXOPOHSIETBCA KPUMiHaNbHUM npaBoM (HeobxigHa obGopoHa, KpanHs HeobXigHICTb,
3aTpMMaHHS 3N0YNHLUSA TOLLO), ) Yy 3B’A3KY 3 MOXIUBICTIO OCOOU, SiIka BYMHUIA 3M10YMH,
3gincHUTK Adil, Wo ceigyaTb npo 1 Ainose KaatTa (BigwkogyBaHHA 3aBOaHOI LIKOAM,
NPUMUPEHHS 3 noTepninum Towo). Lli Hopmu npaBoBuMMKM 3acobamu BUKMHOYEHHS,
3BiflbHEHHS1 200 NOM’SIKLUEHHS KPUMiHanbHOMNPaBOBOro OOTSHXKEHHA CTUMYynoTh: 1) Ail,
BYMHEHI 3 METOK 3axXUCTy OXOPOHKOBaHMX 3aKOHOM MpaB Ta iHTepeciB ocobu, ska
3axmLLaeTbes, abo iHWOoT 0cobun, a TakoX CYCniNbHUX IHTEPECIB Ta IHTEPECIB Aep>KaBu
LUNAXOM CaHKLiOHOBAHOrO 3anofisiHHA LWKOAM iHWWUM NPaBOOXOPOHIOBAHUM iHTepecam
(ct.cT. 36, 38, 39, 42, 43 KK); 2) ocTtaToOuHE NPUNUHEHHA OCOOOK 3a CBOEK BONEH
roTyBaHHS 0O 3M04MHy abo 3amaxy Ha 3M04MH, L0 BUYMHSAETHCA OAHOOCIOHO abo y
cnisyyacti (ct.ct. 17, 31 KK); 3) ginose kasaTTs, NPUMUPEHHS 3 MOTEPNINMM, MOBHE
BiLLKOA4YBaHHSA 3aBOaHMX 30MTKIB ab0 YCyHEHHS 3anofisiHOI LWKOAWN, aKTUBHE CNPUSIHHS
PO3KPUTTIO 3MI04NHY, HEBUKOHAHHS 3/TOMUMHHOMO 3aBAAHHA iIHO3EMHOI AepXXaBu, iIHO3EMHOT
opraHisauii abo ix npeacTaBHUKIB | 4OBPOBINbHY 3asBYy opraHamMm Aep’kaBHOI Bnagu npo
CBil1 3B'A30K 3 HAMW Ta NPO OTpUMaHe 3aBAaHHA Towo (CT.cT. 45, 46, 49, nn. 1, 2, 2-1, 8,
94.1cT. 66, CcT. 69, 69-1,103,4. 2 cT. 111, 4. 2 cT. 114, 4. 3 cT. 1754. 4 c1. 212 KK Ta
iH.); 4) BUNpaBreHHS 3acyAXXeHUX, a TakoX AOCArHeHHs Linen nokapaHHa 3 3anobiraHHs
BYMHEHHIO HOBMX 3ITOYUHIB SK 3aCyKEHUMM, TaK i iHWMMn ocobamm (cT.cT. 74, 75, 79,
80, 81, 82, 83, 85, 87 KK T1a iH.); 5) goBeadeHHa BunpasBrieHHs ocobu, sika Biabyna
MOKapaHHA, Ta NPUNMHEHHS Byab-AKMX obMexeHb npas i cBobos, Wwo 6ynu 3ymMoBreHi
cyaumicTio (CT.

91, 4 3 cT. 108 KK).

MocTonoBcbka AHacTtacisa OneriBHa
ctygeHTka Il Kypcy HopuauyHoro
dakynbetety [OBH3 «HauioHanbHui ripHnymia
YHiBEPCUTET»
HaykoBuii kepiBHUK: XpsniHcbkui MNeTpo BacunboBuy
npodpecop, JOKTOP HPUANYHUX HayK
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npodecop kadeapun KpnmiHanbHOro npaea ta KpuMiHosnorii
OBH3 «HauioHanbHUA ripHUYnin yHiBepcuTeT»

HOPMU NOM’AKLWUEHHA NMPU3HAYEHOIO
NMOKAPAHHA B KPUMIHANIbHOMY KOLEKCI YKPAIHU

LLnpoko po3nOBCIOOKEHUM  PIZHOBUMOOM  KPUMIHANbHO-NPaBOBOrO  3a0XOYEHHA €
NMOM’SIKLUEHHSI MOKapaHHSA, WO NPU3HAYaETLCA 3a HAsIBHOCTI OGCTaBUH, LLO MOro NOM’SIKLLYHOTb.
Take 3a0X0OYEHHS CTUMYIIOE A0 CBIAOMOT NO3UTUBHOI NOCTKPUMIHANBbHOT MOBEAIHKN BUHHOrO. BCi
3a0xo4yBarnbHi HOPMU MOM’SIKWIEHHS] MOKapaHHsA, WO Mpu3HavaeTbcs, noginsiTbca Ha: 1)
NMOM’SIKLUEHHSI MPU3HAYEHOro MoKapaHHA 3a HafABHOCTI HaCTYMHMX OOCTaBWH: 3'ABNEHHS i3
3i3HaHHAM, wWupe KaatTa abo aKTMBHE CrpUSAHHS PO3KPUTTIO  3M04YMHY; [06poBiNbHE
BiQLIKOAQYBaAHHA 3aBAaHoOro 30uMTKy abo YCyHEHHsl 3anofisHOI LKOAW; HagaHHA MeAUYHOi
aonomory notepninomy 6e3nocepeaHbo MiCNsi BYMHEHHST 3M0YMHY; BUYMHEHHST 3MO0YMHY 3
NEePeBULLIEHHSIM  MEX KpaWHbOi HeOoOXiAHOCTI; BWKOHAHHSA crneuianbHOro 3aBAaHHS 3
nonepeakeHHss Yn  PO3KPUTTA  3MOYMHHOI AiSANIbHOCTI  OpraHi3oBaHOI rpynn 4Yu  3rI0YMHHOI
opraHisauii, noegHaHe 3 BUMHEHHSAM 3104MHY Yy BUnagkax, nepegbdadveHux KK (nn. 1), 2), 2-1), 8),
9) u. 1 ct1. 66 KK); 2) npnsHadYeHHs NOKapaHHs, HMKYOro Big HaMHWXY0i Mexi abo nepexig oo
GinbLw M’siIKOro BMAY NokapaHHs, Konun obctaBuHK, nepeabadeni nn. 1), 2), 2-1), 8), 9) 4. 1 cT. 66
KK, BXoAnTb 40 CyKynHOCTi oM’ sikLyroumx o6ctasuH (4. 1 1. 69 KK); 3) npuaHayeHHsa nokapaHHs,
SKe He nepeBuvLlyE [BOX TPETUH MaKCMMarbHOrO MOKapaHHSA 3a HasaBHOCTI o6CTaBuWH, WO
NOM’SIKLLYIOTb MoKapaHHA nepeabayennx nn. 1), 2) 4. 1 cT. 66 KK, 3a BigCyTHOCTI OBTAXYHOUMX
0o6CTaBWH, a TaKoX NpU BU3HAHHI NigcyaHnm cBoei BUHM (CT. 69-1 KK).

IMoM’AKLWEHHST NOKapaHHS € CaMOCTIMHUM HanpsMKOM KpUMiHanbHO-MPaBoBOl MOMiTUKN

Ykpainum B cchepi neHanisadii. TepMiH «NOM’SKLLEHHSI» B YKPAIHCbKUX CITOBHMKAX TNYMayunTbCs SK
3MeHLUEeHHS, nocnabneHHa cunu abo CcTyneHs BUSIBY Yorock. NeBHe nokapaHHs, sk ocobnusa
dopma Oep>KaBHOro NPUMYCy, 3HaXOAUTb CBOE BifOOPaXKeHHA y CaHKLUil CTaTTi KpUMiHaNbHOro
3aKOHy Ta BMPOKY cydy, CBOIM OCHOBHMM 3MICTOM Mae€ Kapy, sika Xxapakrepusye Moro TXKICTb.
Taknm YMHOM, MOM’SIKLLEHHS MOKAPaHHS NOMArae y 3MEeHLLEHHI Kapy, TOBTO Y 3MEHLLUEHHI TSXKKOCTI
noKapaHHsi, BU3Ha4eHOI KpMMiHanNbHO-NPaBOBOK CaHKLUiew abo BMpokom cyay. B 3anexHocTi Big
TOro, Ae 3HaxoAuTb CBOE BiJOOPa)KEeHHs MOM’AKLIEHHS MOKapaHHSA - y KpUMiHANbHOMY 3aKOHi,
KU € 3aKOHOA4aB4YMM aKTOM, YK Y BUPOKY abo NOCTaHOBI CyAy, SKi € NPaBO3aCTOCOBHUMW aKTaMM,
HeobXigHO pPO3pPi3HATY ABa pPiBHI MOM’SKLLEHHS MOKApaHHSA: 3aKOHOL4aBYMNA Ta NPaB0O3aCTOCOBHUN.
3aKkoHoOaBuYMIi  piBEHb MOM’SIKLUEHHS MOKapaHHs Bignosigae crafii 3akOHOTBOPEHHA 1
30iINCHIOETbCA 3akoHoaaBLeM — BepxoBHoto Pagoto YkpaiHu, To4i ik NpaBo3acTOCOBHUI piBEHb
— CcTafil Npu3HayYeHHs NokapaHHs Ta 30INCHIOETBCH BUKITIOYHO CYOM.

MoM'AKWIEHHA NpPU3HAYEeHOro MOoKapaHHA 3@ HasfABHOCTI MNOM’SKLWYYMX OBCTaBuH

nepenbadeHe y 4. 1 ct. 66 KK. [Jo nom’skwyoumx obCTaBuH, WO cBigyYaTb NPO MO3UTUBHY
NOCTKPUMIHaNbHy MOBEAIHKY 3aCymMKeHOro HanexaTtb: 1) 3'aBneHHs i3 3i3HaHHAM, LWupe KasaTTs
abo aKTUBHE CNPUSHHA PO3KPUTTIO 3MOYNHY; 2) [OBPOBINbHE BiALWKOAYBaHHS 3aBAaHOro 36UTKY
abo yCyHeHHS 3anogisiHoi Wwkoaw; 3) HagaHHA MeauyHoi 4onoMorn noTepninomy 6eanocepeaHbLo
NiCrs BYNHEHHS 3I0YMHY; 4) BUMHEHHS 3MOYUHY 3 MEPEBULLEHHAM MeX KparHbOi HeobXigHOCTI;
5) BMKOHaHHA creuianbHOro 3aBAaHHs 3 NONEPEe;KEHHST YN PO3KPUTTS 3MTOMUHHOI OisiNbHOCTI
OpraHi3oBaHoOI rpynn Yn 3r04MHHOI OpraHisauii, NoegHaHe 3 BUMHEHHSIM 3II0HMHY Yy BMNAgKax,
nepenbayerux KK (nn. 1), 2), 2-1), 8), 9) u. 1 ct. 66 KK).

B n. 1 noctaHoBu NneHymy BepxosHoro Cyay Ykpainu Big 24 xoBTHA 2003p. Ne 7 «[1po

NpaKTUKy NPU3HAYEHHS Cy4amun KpMMiHaNbHOro NOKapaHHsS» 3BEPTAETbCS yBara CyAiB Ha Te, WO
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BOHW MNPV MNPU3HAYEHHi NokKapaHHS B KOXHOMY BUNaZKy i LWOAO KOXHOro MigcyaHoro, sikum
BU3HAETbCA BMHHMM Y BUYMHEHHI 3M04YMHY, MakTb CyBOpPO AoTpumyBaTtucs Bumor cT. 65 KK
CTOCOBHO 3arafibHUX 3acaj Mnpu3HaYeHHs MOKapaHHs, OCKINbKW caMe 4epe3 OCTaHHI
peanisyloTbCA MPUHLMNN 3aKOHHOCTI, CnpaBeanuMBOCTi, OBrpyHTOBaHOCTI Ta iHAMBIAyanisauii
nokapaHHsi. pu3Hadaoun nokapaHHs, Y KOXHOMY KOHKPETHOMY BUMNaAKy cyau 3000B’A3aHi
BpaxoByBaTW CTYMiHb TSXXKOCTI BYMHEHOrO 3MOYMHY, AaHi Npo ocoby BWHHOrO Ta OBCTaBUHU
crnpaBu, WO NOM'SAKWYOTh i OOTsDKYIOTb nokapaHHs. Ocobi, sika BUMHWUIIA 3MN04YMH, Mae OyTu
npu3HavyeHe nokapaHHd, HeobxigHe 1 gocTaTHE Ans ii BUNpPaBMeHHs Ta NonepemXeHHss HOBUX
3ro4YmHiB. BiaTtak, BpaxyBaHHA HasiBHMX NOM’skwytoumnx obctaBuH € obos’siskom cyay. Cepefn
NOM’SIKLLYHOYMX 06CTaBMH, WO CBiAYaTb NPO NO3UTUBHY NOCTKPUMIHANbHY NOBeAiHKY BUHHOrO, 3a
pesynbTaTaMn HaWnx OOCHISKEHb, HAaYacCTILLE Cyan NOCMIaoTbCA Ha 3'IBMEHHS i3 3i3HAHHSAM,
LMpe KaAaTTa abo akTMBHE CNPUSIHHA PO3KPUTTIO 3no4unHy (. 1) 4. 1 cT. 66 KK) - 6nunsbko 25,3%
B[ 3aranbHOI KifTbKOCTi BpaxoBaHMX NOM’SIKLLYHOUMX 00CTaBuH, 3 HUX 6,5% - Lie NOBHE BU3HAHHS
CBOEi BWHW 3acymXeHVMM, HEBMCOKMM, Ha anb, 3anuwaeTbcs A0OpOBiNbHE BiALLKOAYBaHHSA
3aBAaHoro 36mutky abo YCyHEHHs1 3anofisiHOi LWKOAM, Y BMBYEHMX cnpaBax uUs obcTaBuHa
no3Ha4veHa Tinbkun y 7,3% BUpOKiB. B gOCNimKeHHAX iHLWNX NPaBHUKIB LIEV MOKA3HUK CKNagae Big
2,5% po 6,1%. BunagkiB BpaxyBaHHS BYMHEHHS 3MI0YMHY 3 NMEPEBULLEHHSM MEX KpanHbOI
HeobXigHOCTI Ta BUKOHAHHSIM CreLianbHOro 3aBAaHHs 3 NONEPEMXXEHHS YN PO3KPUTTS 3MOYMNHHOI
AiSANbHOCTI  OpraHisoBaHOI rpynu 4M 3MOYMHHOI OpraHidauii Sk NoM’aKwylo4voi obCcTaBMHM B
06BUHYBanNbHNUX BMpOKax Ham He 3ycTpinocs. HagaHHA meanyHoi gonomoru notepninomy
6e3nocepenHbO Micns BYMHEHHA 3noumHy (n. 2-1) 4. 1 c1. 66 KK), wo BBegeHe o nepeniky
nom’sikLytoumnx obctaBsmH 3akoHoM Ykpaidm Ne 270-VI Big 15 kBiTHa 2008 p. «[1po BHECEHHS 3MiH
no KpumiHansHoro Ta KpumiHanbHO-npouecyanbHOro kogekciB YKpalHu woao rymaHisauii
KpUMiHanNbHOI BiANOBIAANbHOCTI», BXe TpuBanun 4ac BUKOPUCTOBYETLCA SK OBCTaBWHa, LWO
NOM’AKLLYE MOKapaHHS Y POCIMCbKOMY KpUMiHarIbHOMY 3akoHO4aBCTBI (M. «k» Y. 1 cT. 61 KK P®).
HocnigHnkn  3a3HadvaloTb, WO BOHa 3ycTpivaetbes Yy 8,3% BuMnagkiB  BpaxyBaHHS
noM’sikWwyBanbHMx obcTaBuH. EdpekTuBHiCTb Uiei obCcTaBMHM nonsrae B TOMy, WO CBOiMMU
NO3UTUBHMMW [isMUM 3 HadaHHA AdornomMorn notepninomy 6esnocepefHbO MICNS BYMHEHHS
3104MHY, BMHHUIN BTPYYaETLCSA Y PO3BUTOK 3BUYAWHOI Tedil NPUYMHHO-HACNIOKOBUX 3B’A3KIB i
3MeHLye (MiHIMi3ye) TsDKKi Hacnigku CBOro 3MoumHy. Moetbcs, Hacamneped, Npo HagaHHs
nepLLIOYeproBoi Ta HeBiAKNaAHOT 4OMOMOrM NOTepninoMy Ha Micui NOAiT, BUKNUK HeBigKnagHoi
MEeANYHOI A0NOMOru, TpaHCNOPTYBaHHS MOTEPMINIOro 4o NiKapCbKoro 3axoay, 400poBinbHa 3gava
KpOBi AN NOTEpPNInoro Towo. Ak 4OBEAEHO Y AOCIIAKEHHSAX, CKaXiMO, 3N04YMHIB NpoTn 6e3nekn
pyxy Ta ekcnnyaTauil pisHMX BMAIB TPaHCMOPTY 3a3HayeHa couianbHOKOPUCHA noBediHKa
BMHHOro 6e3nocepeqHbO NiCNSA 3MOYMHY, CNPOMOXHA 3HAYHOK MIpPOK MiHIMI3yBaTW CycninbHO-
HebeaneyHi Hacnigkn ons XuTTs i 3gopos’a notepninux [13, ¢. 61-62; 14, c. 203].

Mpun3HaveHHa Binbl M'AKOro nokapaHHs, HiX nepegbadeHo 3akoHOM. 3rigHo 4. 1 cT. 69
KK 3a HasBHOCTI Kifnlbkox 06CTaBWH, LLO NOM'SKLLYIOTb MOKapaHHS Ta iCTOTHO 3HWXYKOTb CTYMiHb
TSKKOCTi BUMHEHOTO 3I104MHY, 3 ypaxyBaHHAM 0COBM BUHHOIO CyA, YMOTUBYBABLUM CBOE PiLLIEHHS,
MOX€E MPU3HAYUTU OCHOBHE MOKapaHHS, HWKYEe Bif HaMHWXKYOI MEXi, BCTAHOBIEHOI B CaHKLji
cTaTTi (caHkuii YacTuHm ctaTTi) Ocobnmeoi YactnHu KK, abo nepentn o iHworo, GinbLw M'akoro
BMAY OCHOBHOIO NMOKapaHHS, He 3a3Ha4yeHoro B CaHKLii cTaTTi (caHKuii YacTuHu ctatTi) Ocobnueoi
yacTtnHu KK 3a Len 3no4umH. Y uboMy BUNagky Cya He Mae rnpasa NpuU3HaYnT NOKapaHHS, HK4Ye
Bif, HAMHMXXYOI MeXi, BCTAHOBIEHOI A1 TAKOro BUAYy nokapaHHs B 3aranbHin YactuHi KK.

MigcTaBolo nNpu3HayeHHs1 Ginbll M’SIKOTO MOKapaHHS BUCTYNae Adekinibka o6CTaBuH, LLO
NOM'SKLIYIOTb MOKapaHHs, SKi B OpraHivHin €4HOCTI ICTOTHO 3HWXKYITb CTYNiHb TSPKKOCTI
BYMHEHOrO 3M04YMHy Ta HebesneyHicTtb ocobu BUHHOro. PaHiwe B cT. 44 KK YkpaiHn 1960 p.

MLWINOCHA NPO HasiBHICTb «BUKMIOYHMX OBCTaBWH cnpaBu», sKi pSaoM MpPaBHUKIB pO3yMinucs, sk
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HEeTUNOBI MOM’AKLIYIOYi OBCTaBUMHU Ta Manu BUKMAOYHE 3HAYEHHSI NSl KOHKPETHOI crnpaBu. Ha
NpakTuLUi X «BUKMIOYHMMK OOCTaBMHaMKU CnpaBuM» BMU3HABAmNMWCb: MOMEPEMKEHHS LIKIOIMBUX
HacnigkiB Ta 4OOPOBINbHE BiALWKOAYBAHHS 30UTKIB, BUMHEHHS 31104MHY Y 3B’A3KY i3 TSXKKUM 36irom
0cobuMcTMX 0BCTaBWH, BIOCYTHICTb LWKIANMBMX HACMIOKIB, BU3HAHHS BWMHMW, aKTUBHE CNPUSHHSA
PO3KPUTTIO 3MOYMHY, ApYropsgHa posfib Y BUMHEHHI 3MOYUHY, HAABHICTb AiTen Ta yTpuMaHLUiBs,
xBopoba yTpuMMaHUiB, HeECnpuUsATAMBI ymMoBM pobOTK, HenpaBoOMipHa MOBEAiHKa MnoTepmnifioro,
cnyx6oBa 3anexHicTb Towwo. Lle Hagano nigctaBm GinbLIOCTI NPaBHUKIB CTBEPXKYBATH, LLIO NpU
LbOMY MOBMHHI BpaxoByBaTUCS He SIKiCb «OCOBNMBI, HETUMNOBI YN BUKMOYHI» 00CTaBMHKU, a byab-
AKi NOM’SIKLLYHOYi 0BCTaBMHMU, WO 3MEHLLYIOTb CTYMiHb CYCNiNbHOI HE6Ee3NEeYHOCTi 3MT04MHY .

lMpu3Ha4yeHHs OCHOBHOrO MOKapaHHSA, HWXYOro Big HaWHWXK4YOI Mexi, nepegbadeHoi
3aKOHOM 3a JaHui 3no4nH, abo nepexig 4o iHwWoro, Ginbl M'SKOro BMAY OCHOBHOIO MOKapaHHS,
abo HenpuaHadeHHs1 000B’sI3KOBOro gogaTkoBoro nokapanHs (ct. 69 KK) moxe matm micue nuwe
3a HasIBHOCTI OEKiNbKOX (He MeHLWe ABOX) 0O6CTaBMH, O MOM'AKLIYIOTb MOKapaHHA Ta iCTOTHO
3HWXKYIOTb CTYMiHb TSXKKOCTi BUMHEHOrO 3M0YUHY, 3 YpaxyBaHHAM OCOOW BUHHOrO. Y KOXHOMY
TakoMy BuUNagky cyn 3060B’A3aHMN Yy MOTMBYBAmbHIN YacTUHIi BUPOKY 3asHauuMTW, sKki came
obcTaBmHM cnpaBu abo AaHi Npo ocoby NiACyAHOro BiH BM3HAE TAKMMM, LLIO iCTOTHO 3HMXKYIOTb
CTYMiHb TSXKKOCTI BYMHEHOrO 3M0YMHY | BNAMBaKOTb Ha MOM'SKLWEHHSA MoKapaHHsA, a B
pe3onioTUBHIN — nocnatucs Ha Y. 1 cT. 69 KK. [Npu ubomy HeobxigHO BpaxoByBaTH He TiNlbku MeTy
N MOTMBM, SIKMMK KepyBanacsa ocoba npu BYMHEHHI 3MOYMHY, a W ii ponb cepea CniByYacCHUKIB,
noBeaiHKy nig 4Yac Ta nicng BYNHEHHSA 3MOYNHHUX O TOLLO.

MigcraBammn npraHadeHHs1 GinbLll M’SIKOrO NOKapaHHs, Hixk nepeabaveHo 3akOHOM B3ATi Y
€AHOCTI | CYKyMHOCTI ABi FPYNN YNHHUKIB, SKi XapakTepu3yloTb BYMHEHWI 3N0YNH | 0COBY BUHHOTO,
a came: a) HasiBHICTb AEKINbKOX 0OCTaBMH, SKi MOM’SIKLYHOTb NOKapaHHS Ta iCTOTHO 3HWXKYHOTb
CTYNiHb TSXKKOCTiI BUMHEHOIO 3N04MHY Ta 0) AaHi, SKi NEBHMM YMHOM MO3UTUBHO XapaKTepusyoTb
ocoby BUHHOrO. Npun LbOMY Cy NOBUHEH BpaxoByBaTu ik 06CTaBUHW, NnepepaxoBaHi B 4. 1 cT. 66
KK, Tak i 6yab-5Ki iHLWIi 06CTaBWHW, WO NOM’ SKLYOTb NOKapaHHA Ha niacTtasi 4. 2 cT. 66 KK. OTxe,
HasBHICTb OEKifTbKOX MOM’AKLYHO4MX 06CTaBMH, WO CBigYaTb MPO NO3UTMBHY MOCTKPUMIHANbHY
noBeaiHKy 0Cco0M y BUMMAAI 3'IBMEHHS i3 3i3HaHHAM, LWMPOro KaatTs abo akTMBHOMO CNpPUSHHS
PO3KPUTTIO 3MI04NHY, AOBPOBINBHOMO BiALLKOAYBAHHSA 3aBOaHOro 36MTKy abo yCyHeHHs 3anogisdHol
LWKOAWN, HagaHHA MegudHOl JonoMOorM notepninioMy 6e3nocepedHbo MiCNst BUMHEHHS 3ITOUUHY,
BUMHEHHS 3M104MHY 3 NEPEBULLEHHAM MEX KparHbOi He0bXigHOCTIi ab0 BMKOHAHHSA cneLianbHOro
3aBOdaHHA 3 MNOMNEepeKeHHA YU PO3KPUTTHA 3MOYUHHOI AOiSNbHOCTI OpraHi3oBaHOI rpynn 4m
3M0YMHHOI OpraHisauii, noegHaHe i3 NO3MTUBHOK 0COOOK BMHHOIO, HagalTbh Cyay MOXIUBICTb
npu3sHaumMTK Binbll M’sike NoKapaHHS, Hixx nepeabayvyeHe 3aKkoHOM, SIKOro OyAde Linkom 4oCTaTHbO
ANA OOCArHEHHS Linen BunpaBneHHs 3acy4XXeHoro Ta HEBYMHEHHS HOBUX 3MOYMHIB.

3eH4yeHKo NaHHa OneriBHa
KypcaHT Il kypcy
ABH3 «[JHINponeTpoBCLKMI AepXXaBHUN YHIBEPCUTET BHYTPILLHIX CnpaB»
M. [IHinponeTpoBCbK
HaykoBui kepisHuk: LLabnuctui B.B.
KaHOngat lopuanyHuX Hayk, JOUEHT

LWnAXu noAoJSIAHHA BEPBYBAHHA XKIHOK 10
CEKCYANbHOI IHQYCTPII

56



Topriensa niogbmMu AnNA NPOMUCIOBOI ekcnrlyatauil — OAVH i3 HAUTSXYMX 3M04MHIB
y CBITi. [locTpaxkganux Big TOPriBns foabMu Ha3MBaloTb cydacHumMu pabamu. Lle Ti, koro
oLlyKanu 3roumHLi Ta NnpuMycunum npawtoBaTi, noobiusslm aobpi 3apobiTkm ganeko Big,
aomy. B YkpaiHi notpanntn B HEBOMNIO MOXe Oyab-XTO, HE3aNneXHO BiA BiKYy YK cTaTi.

Ha cborogHi TopriBnst XiHkamy cTae BCe Oinblu FOCTPILOK Ta akTyasibHOH
npobnemoto anga YkpaiHn. Ha gymKy npauiBHUKIB OpraHiB BHYTPILIHIX CpaB, OCTaHHIM
YacoM Ha TepuTopil YKpalHNn AOCUTb NOMITHO 3pOCSia YNCENbHICTb PI3HUX PipM, EAUHUM
BWOOM [iSANbHOCTI 9KMX € BWBI3 3a KOPAOH >XIHOK 3 MeTOoK X nogasnbLloro
npauesBnaLlTyBaHHS.

B YkpaiHi 3a nepe n’atmpivda 21 CT. KifnlbKiCTb BUMHEHNX 3MOYNHIB AOCHILKYBaHOT
kateropii 36inbwunace npubnusHo B 2,5 pasn, WO CTBOPWUMO pearnbHy 3arposy
HauioHanbHUM iHTepecam Hawoi gepxasu [4, c. 136 - 137].

Ha mixxHapogHoMy piBHI YKpaiHa, Ha Xallb, BU3Ha4YeHa sk KpalHa-noctavasnbHuuA
«KMBOro TOBapy» Ha CBITOBI PUHKM IHTUMHOIO Bi3Hecy. AKLWO OeCATUPIYYSMU LEHTPOM
TopriBni XiHkamu Oynu asiatcbki KpaiHu (Tainang, ®dininniHn), To 3 po3nagom CPCP
BIAKPUBCS «4OCTYN» 0O MISIbUOHIB XIHOK 3 YKpalHu, binopycii Ta Pocil, siki Ha cborogHi €
OCHOBHUMM nocTavarnbHUKamm XIiHOK Ta fiTen Ansa cekc-ingycTpii 3 ycboro cBiTy [1, €. 67].

MpiopUTETHMMK KpaiHaMM BMBO3Y YKPAIHCbKMX >KIHOK (3rigHO 3 AaHuMK
eKCnepTHUX OLHOK, iIHTEePB'0 3 XiHKaMn-XxepTBamMu TOPriBAi, aHanisy martepianis rapayoi
niHiT nporpamu Jla Ctpaga-YKkpaiHa, a TakoxX AaHUX HeYpsaoBUX opraHisauin €sponu, siki
npaulooTb Y Hanpsimi 3anobiraHHA TopriBni XiHkamMu B YKpaiHi), € Taki: TypedumHa,
peuisn, Kinp, Itaniqa, Icnanis, KOrocnasis, bocHis i NepuerosuHa, YropwuHa, Yexis,
Xopearis,, HimewunHa, O6’egHaHHi Apabcbki Emipatn, Cwupis, Kutan, Higepnangwm,
KaHapa, Anonis [1, c. 67].

BogHoyac, 3a gaHuMu onuTyBaHHA Mig 4ac npoBefeHHst dokyc-rpyn 6yno
3’s1COBaHO, L0 OCHOBHUMM KpaiHaMu, B IKMX XOTinun 6 npautoBaTu XiHKK (He B CeKCOI3HeC,
a B iHWKX cpepax), € CLWA i Kanaga, ITaniq, Icnanis, Weenuyapis, ®paHuia, HimeydnHa
Ta HigepnaHaw, i ue npupoaHo, TOMY LLIO XiHKK 06panu BinbLu pO3BUHYTI B EKOHOMIYHOMY
nnaHi Ta npueabnuei kpaiHu [2, c. 33].

Ak 6aunmo, BaxkaHHs AiB4aT (POPMYKOTLCA HE Ha OCHOBI pearibHMX 3HaHb Mpo
MOXXITMBOCTI Ta YMOBM npaui 3a KOpAOHOM, a Binblue nig BNAMBOM CTOPOHHIX 3HaHb i
OakaHHA NOTpPanNUTN 4O PO3BMHYTUX i 3@ MOXITMBMX KpaiH.

Cepen NpUYMH NOWMPEHHA TOPriBAi XiHKaMyU B YKpaiHi € SIK BHYTPIWHI, TakK i
30BHILLUHI YAHHUKN.

Tak, ogHe 3 nepLmx Micub BiABOOUTLCS CKPYTHOMY €KOHOMIYHOMY CTaHOBULLY,
NPaKTUYHIN HEMOXITMBOCTI ANSA XIHOK OTpuMaTn poboTy B YKpaiHi.

HW3bKMIA piBEHBb XUTTHA Ta BUCOKUI piBeHb 6€3p0obiTTa cepen XiHOK LWTOBXaE iX A0
noLuyky poboTn 3a Mmexxamu aep>xkasu. HeameHo, WO 3 AoChifXeHb, SKi 6ynn npoBeaeHHi
B (bokyc-rpynax, Bussunocs, wo 80 % onutaHmx XiHOK BUCNOBUNKN BaxkaHHA npawoBaTy
3a KOpAoHowMm [2, c. 11].

[10 BHYTPILIHIX YNHHWUKIB HanexaTb TakoX NpaBoBi: nepenycim — Le BiACYTHICTb
pernameHTauii cekcyanbHoro Bi3Hecy B YKpaiHi Ta He3axMLLEHICTb NOTEPNifnX.

BaxnveBnmu, ane mano JocnigKyBaHUMN € NCUXOMOTiYHI YUHHUKN: KpU30OBUIA eTan,
y AKOMY 3HaxoOsaTbCs Halli rpoMagsaHn, NPU3BIB TakoX A0 3MEHLUEHHSI CaMO3axuCTy,
MOripPLIEHHSA MCUXOSOMYHOMO CTaHy XIHOK. 3a MPMHUMMOM «BXe ripwe He Byae» >XiHKu
NOroKyHTbCSA Ha Pi3Hi aBaHTIOPHI NPONO3uLil, HaBiTb HEe AyMaoum Nnpo iX HacniaKu.

Cepeq 30BHILLHIX YNHHMKIB CNig 3a3HAYnUTU SIK «MTO3UTUBHI», @ caMe:

- BIOKPUTTS KOPAOHIB Ta NagiHHS 3ani3Hol 3aBicu;
- CNPOLLEHHS MOXIMUBOCTI ANS YKPaiHCbKUX rPOMasH NogopoXyBaTu
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CBITOM K Y MOLUyKax po3Bar, TaK i npauj; Tak
| «<HEeraTuUBHI»:
- iHTepHauioHanisauia TiHbOBOI EKOHOMIKMU;
- CKnagaHHA MiXXHapOAHUX KpUMiHanbHUX 06’eaHaHb;
- KOpPYMMOBaHICTb NpaLiBHUKIB AepXXaBHUX OpraHis;
- NosAnbHe 3aKOHOAABCTBO [0 3aHSATb MPOCTUTYLiE B BGaratbox KpaiHax

CBITY.

3a3HayveHi YNHHUKN HaJalTb LUMPOKE norne AignNbHOCTI 3BiAHMKaM i cyTeHepaMm ans
BepbyBaHHS MOMNOAMNX XiIHOK Ha 3apybixHi poboTn Ta 4o cekcyanbHoro GisHecy [5, c. 70].

Hawa o6i3HaHicTb i3 npo6Gnemoto TOpriBni XiHKamMu Ta HOBUMKU POpPMaMM, SKUX
BOHa HabyBae, 3pocTae, 0cobnMBO LWOAO BUKOPUCTaAHHA nNpumycy, 6oproBoro pabcTea,
3MOBXMBaHHA BNaaoto, Norpo3 i obmany.

ICHYIOTb pi3Ha LWNSAXKU, SKMMKU BiAOyBaeTbCA TOPriBNSA XiHKaMuW, ane mamxe BCi
CbOrOOHI MOroMKYTbCHA, L0 XIHKWA, SKUX NpodalTb ANS 3aHATTS NPOCTUTYLIELD,
3a3HalTb CeKcyanbHOI ekcnsyaTtauii, uen npouec nopywye 6arato npas JOAVHWN.
ICHYIOTb HOTMPW OCHOBHI LUNAXM:

MoBHMI NpuMmycC Yepes3 BUKpadeHHs. Llen wnax s3gasaBca 4OBONI piagkiCHUM, ane
Tenep 3pocCTae KinbKiCTb 4OKa3iB Ha KOPUCTb TOro, WO HMUM KopucTytoTbest Y KocoBo Ta
AnbaHii, € 3BU4HMM Yy aesiknx YyactnHax Asii. Takox uen cnocid BepbyBaHHA He 00inwoB
M HaLWOT KpaiHu.

O6maHnmBi 06GIUSHKM 3aKOHHOrO MNpaueBnawTyBaHHA Ha MNPOXMBAHHS — XIHKK
BipATb, WO npauoBaTUMyTb B oOdpicax, pecTtopaHax, Oapax, abo wWo BOHW Tam
O4pY>XaTbCA.

YacTtkoBuin obmaH, Hanpuknag, XiHkam noBigoOMNsATb, WO BOHWM OyayTb npautoBaTtu y

chepi posBar, TaHUOpPUCTKaMM abo HaBiTb CTPUNTMU3EPKAMMU.

Micna npubyTTa OO0 KpaiHM NPU3HAYEHHSs1 TOProBeELb 3a3BU4Yan nepeaae >KiHoK
xassiHy 6opaento, 3 kMM BiH cniBnpautoe. [MigpobneHi i cnpaBXHi AOKYMEHTU OO0 TOro
yacy B XIHOK yxe Bigbepe ToproBeub, a nacnoptn nepefagyTb NMOLMHI, KOTPiA BOHU
«3abopryBanuny», KoTpa 3a Hux «3annatuna». Came B UeNn MOMEHT 6araTo XIHOK
NnoYMHalTb ycBigomnoBaTn MacwTadbu obmaHy. [Ans gekoro 3 HMX AisHaTucd, Lo
npucTonHol poboTtn He Byae, Wo ixHin 6opr ctaHoBuTb Big 8000 oo 2400 eBpo i BOHU
NMOBWHHI MO0 AyXe LBUAKO CNaTUTK, - CpaBXHA KatacTpodpa. [ns iHWuX Le o3Havae
dakTnyHe yB'A3HeHHs abo LinkosBuTe NigKOPEHHS CyTeHepoBi, BiACYTHICTb JOKYMEHTIB Ta
BiJCYTHICTb NNaTHi, 4OKN He cnnaTuwl 6opr, - peanbHiCTb KapAMHANbHO BiOPI3HAETLCA Big
OuvikyBaHOro. AkwWo XiHka Oyge npoTecTyBaTM MPOTU TaKOro CTaBIfIEHHSA, MOYHYTbLCS
norpo3u 1i 4py3am Ta ciM’i . AKLLO i Lern crnoBecHUn npumMyc He nogie, 6yae 3actocoBaHo
gisnyHe i cekcyarnbHe HacuIbCTBO.

B pe3ynbTaTi XiHKM MaiKe He KOHTPOMOKTb Hi CBOI Tifa, Hi XXUTTS, i Lit0 peanbHicTb 6barato

XTO Ha3nBa€e CTaHOM cekcyarbHoro pabctea [3, c. 141].

3acobu BepbyBaHHS XiHOK 4O TaKOi «npaLi» € pi3HOMaHITHAMM | BoAHOYAaC TpaauUinHUMK

ans uiel cgepu.

OpaHWM i3 WnaxiB «BMBO3Y» YKPATHCbKUX XKIHOK 3a KOPAOH € LtoOHI OronoweHHs Ta

KOHTPaKTW.
[HWKA WNAX — Le OrosioeHHA Npo npaleBnallTyBaHHA 3a KOPLAOHOM. Ix MmoxxHa

3HaNTU B yCiX raseTtax, ski MpOnoHyTb poboTy ANna rpoMagaH YkpaiHu, a TakoxX N B

IHTepHeTi. Lli oronoweHHa Ha nepLunn Nornag BUrMs4atoTbCA LiNIKOM fieranbHUMM.

Ha cborogHiwHin geHb Ti pipMn, €Ki 3aMMaloTbCa  npaueBnalITyBaHHAM
YKpalHCbKUX rpOMasaH 3a KOpOOHOM, MOBUHHI OTpuMaTu niueHsito MiHicTepcTsa npaui Ta
couianbHol nonitukn [5, ¢. 66]. MNMoTpibHO 3HaTK, WO neped TMM K roTyBaTUCs A0
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NOAOPOXi 3a KOPAOH HeobxigHO AoTpuMyBaTtuca nopap i3 6esnedvHoi mirpauii. Tpeba
nepesipATK NiLEH3I0 Tiel areHuil, Yyepes AKky BnawToByewcs. MoxXnmeicTb ogilinHOro
npauesrawTyBaHHs 3a KOPOOHOM ferko nepesiputn yepes rapsdy NiHilo 3 npotuaii
Toprini nogbMu. Takox Ul iHoOpMauito MOXHa nepeBipuUTH, 3BEPHYBLUMCL 3a
[O0MOMOroK 4O MiKHapOOHMX Ta rpOMaAChbKMUX opraHisauil, siki 3anMaroTbCa NPOTUAIEHD
TopriBni XiHkaMn B YKpaiHi.

Tak, BigOMMMM OpraHisauisimMu, LLO 3ano4vaTkyBanu Ta nposenv B YkpaiHi 6e3niy
nporpam, CNpAMOBaHUX Ha MPOTUAiK TOpriBNi NMoAbMU, € MDKHapOOHUW >KIHOYUIA
npaBo3axucHun ueHTp «Jla-Ctpaga — YkpaiHa», bnarogivHuin ¢oHg «Kapitac —
YkpaiHa», «BiHTpoK IHTepHewHn» Ta 6araTto iHWuX. Lli opraHizauil maloTb Benuke
3Ha4eHHs y 60poTb6i Ta NpoTUAIT TOPriBNi XiHKaMK, 3aXUCTi XKePTB BigNOBIAHMX 3MTOYNHIB.

Baxnuneoto y npobnemi Toprieni XxiHkamn € poboTta 3acobiB MacoBoi iHpopmaLlil.
Came 4epe3 HMX MOXHa HanaromXyBaTW akTMBHY NponaraHAMCTCbKY OiSNbHICTb,
onepaTtuMBHO iHOpPMyBaTU FPOMAACHKICTb MPO Hanbondiwi NpobrnemMn CbOrodeHHs.
BoaHouac Tpeba 3abe3neunTu 4inoBuI KOHTPOSb 3a PEKNAMHOL AifNbHICTb LUMX 3aco0biB,
3ab0OpPOHUTK peknamy CekcyaribHUX Ta iHWNX NogibHMX NOCIyT.

Omxe, 6auumo, Wo, Ha Xarnb, B yMmoBax rnobanisauii cyd4acHux npoLecis Toprisng
nogbMn ctana ogHUM 3 BaroMux YMHHUKIB AecTtabinisauii odbctaHoBKM B OaraTtbox
KpaiHax, B TOMy 4ucni n B YKpaiHi. Hawa kpaiHa npogoBXye BUCTynaTu OepXXaBoto
NMOXOMXKEHHSA Ta TPaAH3UTY <«KMBOrO TOBapy», OCOGAMBO MOMOAUX XIHOK sk HambinbL
BpasnmMBMX BEPCTB HaCEeNeHHA 3 MeTOK 3alnyyeHHa IX [0 CeKcyaribHOI iHOYCTpil
PO3BUHYTUX KpalH LUeHTpanbHoi abo 3axigHol €Bponu, a TakoX AepxaB AsiaTCbKo-
TUXOOKEaHCLKOro perioHy.
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lMpodecop kadeapn KpnMiHaNLHOro Npasa
Ta KPUMIHONOCIT, K.}0.H., OLIEHT

3N104YUHN NPOTU AOBKITNA: OKPEMI MUTAHHA

Y paHin ctatTi po3rnagarnTbCs OKpeMi MUTaHHSA WOoA0 3M104YMHIB NPOTU A0BKINSS,
LLIO perymnoTbCsa HOpMaMu KpMMiHanNbHOro 3akoHo4aBCcTBa YKpaiHu.

AKTyanbHIiCTb Temu nonsrae B TOMy, LLO MOANHA Y CBOIN AiANbHOCTI 3aBXAM Mae
noTpedy y BUKOPUCTAHHS NPUPOAHUX pecypciB. Tomy npupona noTpedbye 3axucty i
OXOpPOHM 3 BOKy AepxaBu 3a AOMOMOro HOPMaTMBHO-MPaBOBUX HOPM. | 3BaXkatoum Ha
Cy4acCHUIM CTaH HaBKOMULIHBOIO cepenoBuLLa NUTAHHA LWOLAO OXOPOHW AOBKINMS € ayxXe
aKTyarnbHUM | NOro akTyarnbHICTb 3pOCTaE.

MTaHHA WOo40 OXOPOHW AOBKINMS akKTMBHO AOCAigKyBanocsa Takumm B4eHnmm sk: C. b.
Maespuw, B. K. Mateenuyk, A. M. Wynbra, E. H. XXesnakos, B. O. Haspoubkui, B. I.
Angpenues, O. C. Konbacos, O. C. lemwyyeHko, H. B. bapbawoga,

H. P. ManuweBa Toulo.

Bci npmupogHi 6aratctea Halol KpaiHM — «3emns, 11 Hagpa, aTMocdepHe NoBiTps,
BOZHI Ta iHLWI NPUPOAHI pecypcu, siki 3HaXoaATbCA B MeXax TepuTopil YKpaiHu, npupoaHi
pecypcu i KOHTUHEHTaNbHOro wWernbdy, BUKIOYHOI (MOPCBHKOI) €KOHOMIYHOI 30HU —
3rigHo 3 KoHcTuTyuie YkpaiHu, € 06'ekTammn npaBa BfiaCHOCTI YKpaiHCbKOro Hapoay».
Ctatta 66 KoHcTuTyuii YKpaiHn 3060B'A3ye KOXHOro rpomagsiHiHa He 3anogitoBati
LUKOAY NPUPOAI, KYNbTYPHIV cnagLwimHi, BiAWKOAOBYBATU 3aBOaHi HUM 36UTKN.

Buan 3no4nHiB npoTn 4oBKiNNA

KpumiHaneHun Kogekc YkpaiHM MIiCTUTb B ocobnuein yactuhi po3agin VI
«3M104YMHM NPOTU OOBKINMAY, Y AKOMY BU3HAYEHI OCHOBHI BUAM 3MOYMNHIB NPOTM AOBKINNA
Ta BiANOBIAANbHICTb 3a IX BUMHEHHSA. A caMe [0 3M04MHIB NPOTU AOBKINNA Hanexarb:

- NMopyweHHs npaBun ekonoriyHoi 6eanekn ;

- HeBxuTTa 3axoAiB Wono niksigauii HacnigkiB ekonoriYHoro 3abpyaHeHHS;

- [MpuxoByBaHHA abo nepekpyyYyeHHsi BIiAOMOCTEN MNPO €EKOMOoriYHWin cTaH abo
3axXBOPIOBAHICTb HACENEHHS,;

- 3abpyaHeHHs abo ncyBaHHA 3eMerb;

- TNopyweHHsa npaBun 0xopoHu abo BUKOPUCTaHHA Haap;

- 3abpyaHeHHs aTMochepHOro NoBiTps;

- [MopyweHHsa npasun OXOPOHMU BOA;

- 3abpyaHeHHsa mops;

- [NMopyweHHs 3akoHo4aBCTBa MNPO KOHTUHEHTAaNbHWUIA Wenbg YKpaiHu;

- 3HueHHs abo NOLWKOAKEHHS 00'EKTIB POCAIMHHOIO CBITY;

- HesakoHHa nopy6ka nicy;

- HesakoHHe nontBaHHS;

- HesakoHHe 3anHATTA pUBHUM, 3BiIPpUHUM abo iHWKUM BOAHUM [OOYBHUM
NPOMUCIIOM,;

- |HWi npaBonopyLeHHs Bu3HayeHi KpumiHansHum Kogekcom Ykpainu; [1].
Ak 6a4nMMO 3N0YMHN NPOTU AOBKINNSA € PiIBHOMAHITHUMK Ta BigPI3HATLCA CBOIM

npegMeToM perynoBaHHA. BusHauyMmo gedki NOHATTA WO 3acTOCOBYHOTbCA B cdepi
OXOPOHM OOBKINNS:

3emMnsa — ue BEPXHiK Wwap 3eMHOI MOBEPXHI Y MeXax 30HM aepallii, nig Ko cnig po3ymiTn

BEPXHIO TOBLLY 3€MHOI KOPY MiX 11 NOBEPXHELD i A3epKasnioM rpyHTOBUX BOA
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Hagpa — ue BepxHs YacTMHa 3eMHOI KOpu, WO po3TalloBaHa Nig NnoBepxHero
cyxoZony Ta OHOM BOAOWUMULL, B MeXax Lep)KaBHUX KOPAOHIB, I NPOCTAraeTbCcs OO0
rMUBWH, JOCTYNHMX ANnsa iX AobyBaHHA. [JO KOPUCHWMX KONAnWH BiAHOCATbLCS TOPHOMi
pevoBuHN (HadTa, NnpupoaHuii rasd), MetTanu(3anisHa pyaa, Mifdb, CBUHELb) | 6naropoaHi
mMeTanu (30M10TO, ipuAin, nnatuHa, cpibno), cupoBMHA ANA MeTanyprii, a Takox
BOrHETPUBKI, HOBESTipHI Ta iHWI 3aranbHOL4EePXXaBHOroO 3Ha4YeHHs konanuHw. lNMepenik ix
3aTBepaxeHun noctaHoBok KabiHeTy MiHicTpiB YkpaiHu “Mpo 3aTBepaXeHHs nepenikis
KOPWUCHMX KOManwuH 3aranbHOAEP>KaBHOIoO Ta MiCLLEBOro 3Ha4eHHa” [3.].

ATMoOCcepHe noBITPS — nNpupoaHa Cymiw rasiB  (KACeHb, as3oT, aproH,
BYIIIEKMCNUK ra3, HEOH TOL0), AKa 3HaxXo4UTbCS Y BIOKPUTOMY NPOCTOPI HaL4 TEPUTOPIED
Ykpainu. [4.].

EkonoriyHa 6e3neka — Le TakMi CTaH HaBKOMULIHBOrO CepeaoBMLLa, KOMW FapaHTyeTbCA
3anobiraHHA NoripweHHs eKonoriYHol cuTyauii Ta 340poB'a NoANHU[S].

BoaHi pecypcu - o6¢carn noBepxHeBMX, NiA3EMHUX | MOPCbKMX BOA BigNOBIAHOT TepuTopil; [6].
KOHTUHEHT?NbHUI wenbd YKpaiHn — MOBEPXHS i Hagpa MOPCLKOro AHa MigBOAHUX
panoHiB, WO NpMMUKaOTb 40 y36epexksa 4Yn A0 OCTPOBIB YKpaiHW i po3TalloBaHi nosa
30HOKTEPUTOPRIaNLHOro Mops Ao rmmbuHn 200 m abo 3a UMMK MeXamm 40 Takoro Micus,

Ae rmubuHa NOKPUBHUX BOL LO3BOMAE PO3poOKy NpUMpoAHUX BaraTCTB LMX PanoHIB.
[MoBepxHA iHagpa MOPCbKOro AHa BMaguH, WO po3TalloBaHi B CyUiSIbHOMY MacuBi
KOHTUHEHTanbHOro wenbgy YKpaiHW, He3anexHo Big rMubnHW, € YacTUHOK
KOHTMHEHTanbHOro wernbdy YKpaiHu.

3a ummn mexxamm KOHTUHEHTanbHOro Wernbda BBaXatTb TaKOX Micus, Ae rmmnbuHa Boa

[ae 3Mmory po3pobniatv npupodHi GaraTtcTBa UMX pPavoOHIB, a TaKOX MOBEPXHIO i
HagpanigBogHMX panoHiB, WO NpunaratoTb 40 6eperiB ocTpoBsiB. [7].

Omxe, MU pO3rASHYNN akTyasibHICTb NUTaHHS OXOPOHW AOBKINSS, BASHAYMNN BUAN
NpaBoMopyLeHb NPOTU AOBKIMNAS 3a KpUMiHANbHUM 3aKOHOL4ABCTBOM YKpaiHM Ta
BU3HAYMIN OCHOBHI MOHATTH, WO 3aCTOCOBYKTLCA Yy cdepi OXOpPOHM [LOBKISNNA.
lMpoaHanisyBaBlWM BUKOHAHYy poOOTYy MOXHa 3poOMTM BMCHOBOK MpO Te, Wo cdepa
OXOPOHW [OBKINMNA € BaXNUBOK CAEepor CyCninbHMX BIiOHOCUH, €Ka noTpebye
BIiQMOBIAHOIrO perynoBaHHA 3 OOKy [gepXaBu B LiNOMy | 30Kpema Hopmamu
KpUMiHanNbLHOro npasa.
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Kob6sikoBa AHacTacis IHTizapiBHa
ctyaeHT Il kypcy
ABH3 «[QHinponeTpoBCbKMiA AepXXaBHUI YHIBEPCUTET BHYTPILLHIX CpaB»

M. [HinponeTpoBcbk HaykoBui kepiBHuk: LLabnuctun B.B.
KaHOnaaT KpPUANYHUX HayK, OOLEHT

CNEUIANBbHUN CYB’EKT AK KBATNMI®IKYIOUA
O3HAKA OKPEMUX CKITAAIB 3J1TOYMNHIB

®ikcauia y KpMMiHanbHOMY 3aKOHi NMOHATTS cneuianbHWUi CyG’ekT 3rno4vmHy, obymoBneHa
cneunmdiko OKpeMux BUAIB 3MOYMHIB, BUMHEHHSA HAKUX MOXMNMBE nNulie Yy 3B’A3KY 3 YiTKO
BM3HAYEHOK [LiANbHICTIO NOAEN, 3 BUMKOHAHHAM OKpeMmx OOOB’s3KiB, MOKMAQEHWX Ha HUX
HOpPMaTMBHUMM akTamu. Tomy, npu kBanidikauii 4esikux 3No4YMHIB, 3aKkOHOAAaBEeLUb Nepenbdavac B
3aKkoHi cyb’ekTom He Oyab-aky ocoOy, 3gaTHY CKOITU 3M104MH, a nuwe Ty ocoby, ska y
BiQNOBIQHOCTI 4O 3aKOHY Mae 0cobnmMBi BNACTUBOCTI YN O3HAKM.

3rigHo 3 4. 2 cT. 18 KK YKpaiHu cneuianbHMM cyb'ekToM 3n04mnHy € hisnyHa ocygHa ocoba,
sika BUMHWNA Y Bili, 3 SKOro MOXe HacTaBaTu KpUMiHanbHa BignoBiganbHICTb, 31104MH, Cy6'eKTOM
sIKOro Moxke 6ytu nuwe neeHa ocoba [1].

Y peskux Bunagkax, 3aikcoBaHMX y 3aKOHi, Cyb’ekTaMm 3M04MHY BU3HAKOTLCA 0CO0M, SKi
MatoTb, KpiM 3a3Ha4eHMX 3aranbHUX 060B’sI3KOBUX 03HaK (hidnyHa ocoba, OCYAHICTb, NEBHUN BIK),
e 1 cneumdiyHi 03HaKK, WO BiQHOCATb LUMX CyO’eKTIB 4O paHry ocobnmemx, cneuianbHUX
[2, c.59].

CneujianbHi 03Hakn Ccyb'eKTiB 3M1I0MMHY MaAKOTb PI3HWUIA NPaABOBUIA 3MICT, LLIO BUPAXKAETHCH B
npaBoBOMY CTaTycCi (NOKNagaHHA NpaBoBUX 0OOB'A3KIB LW0A0 3abe3neyeHHs 060pOHO3aaTHOCTI
KpaiHn, 34iCHeHHs npaBocyaas), NPOMECINHIN  AIANbHOCTI, WO BWUKOHYETbCS, i3NYHNUX
BTACTMBOCTSIX 0COOM i HAsIBHOCTI POOVUHHUX BiAHOCUH OCOONMBOCTAX 34iINCHEHHS 3NMOYNHHNX OilA.

BuBueHHs Ta OOCMIOKEHHS BUKOPUCTAHHA 3akOHOAABLIEM crieuianibHUX O3HaK cyb'ekTiB
3M04YMHIB  SK KBanidikylouMx O3HaK CKNagiB 3Mo4vvMHiB A€ MOXIMBICTb 3 OAHOrO0 6HOKy
andepeHuitoBat KpuUMiHanbHy BignoBiganbHiCTb, @ 3 (HWOro - 3 METO HEeMOXIIMBOCTI
NPUTArHEHHST 40 BigNOBiganbHOCTI OCIO, WO TakuMu criedianbHUMK O3HAaKaMn HE BOMNOAIOTh YiTKO
N O4HO3HAYHO BM3HAYUTU KOO NOTEHLMHMX CYD'eKTIB KOHKPETHMX 3n0o4mHiB [3].

[1ns xapakTepucTukmn 03Hak cneujianbHOro cyb’ekra 3no4mHy NoriYHNM € pOo3yMiHHSI OO SK
0cobu, sKy XxapakTepuayoTb «0COBNMBI 03HAKM» Ta «cneuiarnbHi 03HaKM»,0CKINbKX Li ABa Knacu
O3HaK MOXYTb Bigpi3HATM MOro Big 3aranbHoro cyb’ekta. MNpu UbOMYy O3HaKM cneuianbHOro
cyb’ekTa 3a3HavaloTbesa Sk B Hopmax Ocobnmeoi Tak i 3aransHoi yactuHm KK.

Cnig 3a3HaumTK, WO 03HaKM crieuianbHOro cyb’ekta 3fi0UnHY MOXYTb MICTUTUCS | B iHLLKX,

okpim KK YkpaiHn, HOpMaTMBHO-NpaBOBMX akTax. Hanpuknag, ocobnvBOK O03HAKOW, SKka
XapakTepuaye crneuianbHoro cyb’ekta 3a 4.2 c1.368 KK, € ocobnmBeo BignosiganbHe cTaHoBULLE,
3MIiCT SIKOrO pO3KpMBaeTbCA 3a 3akoHOM YKkpaiHu «[1po gepxaBHy cnyxOy», WO BUCTynae
OOMOMDKHUM (YTOYHIOIOYMM) DKepernom A58 BU3HaYeHHS cneuianbHoro cyb’ekta 3noyunny [4].

PosarnaHemo cknag 3nouvHy, sikmin nependadenunn y ct. 395 KK YkpaiHu, cy®’ekTom gKoro

€ ocoba, Woao SKOi BCTAHOBMEHO aAaMiHicTpaTuBHUIA Harnsa. BignosigHo go c¢r.3 3Y «[po
agMiHicTpaTMBHUIA Harnag 3a ocobamu, 3BiNbHEHMMM 3 MicUb M036aBneHHsa Boni» [5],
aaMiHICTPATUBHUIA HArns4 BCTAHOBIOKOTLCA TiflbKU LWOAO MOBHOMITHIX , TOMY Cy6’€KTOM JaHOro
3M104MHY MOXe ByTHu Tinbkn ocoba, sika gocsirna 18-pivyHoro Biky.

Cy6’ekTamun cknapgis BiICbKOBMX 3ITOYMHIB € BiNCbKOBOCIYXOO0BL,, BiNCbKOBO300OOB’A3aHi

nig vyac NPOXo4XEeHHA HUMN HaBYallbHUX abo cneujianbHUX 360piB, a TaKoX NMPU3OBHUKA. CKJ'IaD,I/l
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3no4ymHiB, wWwo nepegbaveHi y c¢1.407, c1.413 KK VYKpaiHM BuUMHAOTBCA  NUwe
BiNCbKOBOCIYX00BLUSAMM CTPOKOBOI cnyx6u, c1. 335 — rpomagsiHamn YkpaiHu, siki nignsratoTb
YeproBoMy MpPM30BY Ha CTPOKOBY BIiCbkOBY cnyxby. BignoeigHo go 4.1 ct.15 3Y «[lpo
BiICbKOBUI OBOB'SI30K i BIMNCbKOBY Cry0y», HA CTPOKOBY BIMCbKOBY Crnyx0y B MUPHUI Yac
nNpu3nBatoTbCA NpuaaTHi An8 UbOoro 3a CTaHOM 340POB'A rpoMagsaHu YkpaiHu 4omnoBivoi cTari,
AKUM OO OHS BignpaBneHHs y BiMCbKOBI YacTUHKM BUNoBHMNIocs 18 pokis [6].

MigcymoByoun BULLIEBUKNAAEHE MOXHA 3a3HauUTU, WO Yy AESKNX KPUMiHANbHO-NPaBOBUX
HOpMax PO3KPUTTS 3MICTY | XapakTepucTuka ocobnmBmux O03Hak cneuianbHOro cyb’ekra 3rnoynHy
BiaOyBaETLCHA LUMAXOM 3BEPHEHHST OO0 HOPMaTUBHO-MPABOBMX akTiB, WO BPEryrnboBylOTb
BiANOBIOHI CycninbHi BIAHOCMHU — 3aKOHIB YKpaiHn «[1po aepxaBHy cnyx06y», «[1po BiicbkoBUIA
060B'A30K i BiMCbkoOBY cnyxby», «[Mpo Miniuito», WO B noganblIOMy Aa€ 3MOry npaBUibHO
KBanigikyBaTn 3f10MMHM 3a BignoBigHMMKM cTaTTAMU KpMMiHanNbHOIo Kogekcy YKpaiHu.
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KoHoHeHko [lapuHa OnekcaHgpiBHa

KypcaHT Il Kypcy dakynbTeTy niarotoBkM axisLiB
Anga nigpo3ainis cnigcrea

[HINPONeTPOBCLKOro Aep>KaBHOIO YHIBEPCUTETY
BHYTPILUHIX cnpasB

HaykoBui kepiBHuk: Knucenbos Inna Onekcangposuy,
KaHOuAaT opUaNYHUX Hayk,

3MILLAHA (CKINAOHA) ®OPMA BUHU

B kpumiHanbHomy kogekci cT. 23 KK YkpaiHm BuHa Moxe ByTu BUpaxeHa Tiflbku y
dopmi HeobepexHOCTI Y ymucny. 3 LUbOro MOXHa BUAIMUTY, WO OAHI 3MT0YMHU MOXYTb
OyTu TiNbkn ymMucHuUMM (Kpagikka - cT. 185), gpyri - Tinbkn HeobepexHumn (cnyxbosa
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Henbanictb - cT. 367), TpeTi - yMUCHI i HeobepexHi (BbmBcTBO - ctaTtTti 115, 119).
Buxoasaum 3 Lboro Hayka KpuMiHanbHOro npaea Ha gocnigxkyroun gesiki cratti Ocobnueoi
yactmHn KK YkpaiHn BMOKpemuna noHATTA 3MilaHol hopMy BUHW, We |i HasnBawTb
cknagHoto, abo NoABIHOL.

3miwaHa dopma BUHM aBNsde cobOK0 pisHE NCUXIYHE CTaBIEHHS 0CObM y hopmi
ymMucny i Heo6epeXHOCTi A0 Pi3HUX 06'EKTUBHMX O3HAK OAHOrO i TOro X 3moymnHy. [lpu
3MillaHin opMi BMHM LWOAO0 OOHWX O3HaK CKragy 3ro4YuHy Mae micue ymucen (npsmuin
YN HENPSAMUIA), LLIOAO iHLWIKX - HEOBEPEXHICTb (3MO0YMHHA CaMOBMNEBHEHICTb YK 3M104YMHHA
HenbanicTb).

MuTaHHa Npo 3miwaHy opMy BUHU BUHWMKAE B TUX CKNagax 3M0YUHY, B AKMX
o0'eKTMBHA CTOpOHA 3a CBOIM Xapaktepom € cknagHot. OCKINbKA 3MICT BUHU
BM3HA4YaETbCS MCUXIYHUM CTaBNEHHSAM OCOOU He Tinbkn Ao ob'ekta, a 1 O 00'eKTUBHOI
CTOPOHWU KOHKPETHOro 3M1I04MHY, TO BMHA MOBMHHA BigobpaxaTtn CKragHWn Xapaktep
00'EKTUBHNX O3HAK KOHKPETHOro CKrnagy 3M0o4nHy.

Konu npncyTHA 3amiaHa popMu BUHW CRig BUPILLNTU, SKUM € 3M104MH, - YMUCHUM
abo HeobepexHuM. Lle mae BaxnmBe npakTU4He 3HaveHHs. Hanpuknag, BignosigHo 4o
ctaten 14 i 15 KK YkpaiHu Tinbku B YMUCHUX 3MOYUHAX MOXIIMBI rOTYBaHHS i 3amax;
BiANOBIAHO OO0 CT. 26 0OOB'A3KOBOID O3HAKOK CMiBYYaCTi € YMUCHA y4acTb B YMUCHUX
3noyumHax. g peungmeom gk HanbinbLw Hebe3neYHNM BUAOM MHOXWHHOCTI PO3YMIETLCS
BYMHEHHS HOBOIO YMWCHOIO 3S/104MHY OCODOI0, Sika Mae CyauMMICTb 3a YMUCHUIA 3I104UH
(cT. 34). Tomy npu 3miwaHin popMi BUHN HEODXIQHO BM3HAYUTU, OO0 AKUX 3IIOYUHIB -
YMUCHUX YN HEOBEpPEXHUX - Crig BiHECTU BYMHEHUI 3N0YNH. BUpilleHHS Lboro NnTaHHA
3anexuTb Big TOro, ska oO0'eKTMBHA O3HaKka KOHKPETHOro cKrnagy 3M0YUHY €
HaMBaXINMBILWOK ANA BU3HAHHA AiSSHHS 3M0YMHOM | OLHKM CTYMNeHs Moro cycninbHOT
Hebe3neyHocCTi.

Y KpuMiHanbHOMY MNpasi € ABi rpynn 3r04YMHIB 3MilLaHOT (POpPMU BMHU: NepLuin
rpyni 3fI04KNHIB 3i 3MiLLAHOK DOPMOKD BUHU, B SIKUX OistHHS caMe no cobi HE € 3M04YMHOM,
a CTae HUM TiNbKM 3a YMOBW, WO BOHO CNPUYMHUNO TSXKKI Hacnigkn, BupillanbHe
3Ha4yeHHs Mae HeobepexHe CTaBfneHHa A0 umx Hacnigkis. Came BOHO i BU3Havae
BiJHECEHHS LMX 3MT04UHIB Y LiNOMYy 0O HEOBEPEXKHUX.

Y ppyrin rpyni 3no4vHIiB, A€ LWOA0 AiSHHA | Hanbnwk4doro (060B'A3KOBOro)
Hacnigky nepepbadaetbcs ymucen (MpsSMUiA 4M HeENnpsiMWin), a Wo[o BigdaneHoro -
HEODEpPEeXHICTb, 3M0YMH Y LINOMYy BU3HAETBCA YMUCHWM, TOMY WO CaMe YMMUCHe
CTaBMNEHHNA 40 AiSHHSA | HANBNMXYOro HacnigKy BU3Ha4Yae CNpPsIMOBAHICTb 3I104MHY, AOro
cycninbHy HeGe3neyHicTb.

OTxe, 3MiWwaHo (POPMOK BMHOK € MNCUXIYHE BIAHOLUEHHSI OCyAHOI ocobu Ao
CKOEHOrO Heto CycninbHO Hebe3neyHoro AiHHA | MOro Hacnigky, BupaxeHe y dopmax
yMUCY 41 HeobepexHOCTi. Take BiQHOLIEHHS CKNagaeTbCs i3 YCBIAOMMEHHS BUHHUM
cycninbHO Hebe3nevyHoro xapakTepy CBOIX Aiv i nepeabadeHHsa MOXMIMBUX Hacnigkis
(iHTEenekTyanbHW MOMEHT BMHU), @ TAKOX i3 BiAHOLLEHHSA 0O CBOiX Ain (6e3aisanbHOCTI) i
IXHiIX Hacnigkis: 6axkaHHs, Wwob ui Hacnigkn Hactann, bangyxoro abo NerkoBakHoro 4o
HUX CTaBIEHHS (BOSIbOBUA MOMEHT BUHN).

KocTtak Onekcangp BacunboBuu4

CTYyOEeHT topungunyHoro dakynbeteTty [1BH3
«HauioHanbHW ripHMYKMK yHIBEpPCUTET» rpyna
KOl 14 — 1C HaykoBui kepiBHUK: JleHb B.B.
[Mpodbecop kadenpn KpMMiHanNbLHOro nNpasa
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Ta KPUMIHONOTIT, K.}0.H., OOLEHT

OKPEMI MUTAHHA WOO0 KPUMIHOIMNYHOI CTATUCTUKU
«CTATEBUX» 3TOYUHIB»

BignosigHo o ct. 3 KoHCTuTyuil YKpaiHm nognHa, i XXUTTS | 340pOB’sl, YeCTb i
rigHICTb, HEOOTOPKAHHICTL i ©e3neka BU3HAKTLCA B YKpaiHi HAaMBULLOK COLianbHO
UiHHicTio[1.¢.5]. 3no4mHM NpoTuK cTaTteBoi cBOGOAM Ta CTaTeBOI HEAOTOPKAHHOCTI 0cobum
€ NOCAraHHSAMMN Ha OCOBUCTICTb | NOB’A3aHi 3 rPYOMMKM NOPYLUEHHAMM HOPM CYCifIbHOT
Moparni, TOMy KpMMiHanbHUM 3aKOHOL4ABCTBOM 3a iX BYMHEHHSA nepeabayeHo AoBoni
CyBOpe€ MoKapaHHs.

3rigHO 3 YMHHMM 3aKoHO4aBCTBOM YKpaiHW KpuUMiHanbHa BianoOBiganbHICTb 3a
3M104MHM NPOTU cTaTeBOi cBOBGOAM Ta CTaTeBOl HEQOTOPKAHHOCTI ocobu nependaveHa
po3a. IV Ocobnueoi yactnuHu KpmmiHaneHoro kogekcy Ykpainu (aani — KK), 3okpema 3a:
aresantyBaHHA (cT. 152); HacunbHWUbKe 33d0BOSfIEHHS CcTaTeBOl  NpuUcTpacTi
HenpupoaHUM cnocobom (cT. 153); npumMyLLyBaHHA 0O BCTYMy B CTaTEBUN 3B’A30K (CT.
154); crtateBi 3HOCMHM 3 ocobot, ska He pJocsarna craTteBoi 3pinocti (cT. 155);
po3beLLeHHs HenoBHOMITHIX (CT. 156)[2.c.54-55].

HanbinbL TSHXKMM i HANNOLUMPEHIWMM cepep, 3MT0UUHIB NPOTU cTaTeBoi cBoboamn
cTaTeBOi HE4OTOPKAHHOCTI 0COBU € 3rBanTyBaHHS.

Ane i3 BBegeHHsaM y pgito B 2001 p. HoBoro KK y 3akoHOOaBCTBO Mpo
Bi4MOBIAANbHICTb 3@ 3M04YMHM NPOTK cTaTeBoi cBo6oaM Ta cTaTteBOi HE4OTOPKAHHOCTI
0ocobu Bynu BHeCEHi 3MiHK, Y 3B’sI3KY 3 SKMMW nocTaHoBa [neHymy Big 27 6epesHsa 1992
p. Ne 4 notpebye BHECEHHs BIONOBIAHMX [OOMOBHEHb. 3 METOK HadaHHA cyaam
pPO3'ACHEHb 3 NUTaHb 3aCTOCYBaHHS HOBOMO 3aKOHO4ABCTBA MPO BiAMOBIAANbHICTL 3a
BUMHEHHST 3M04YMHIB NPOTU CTaTeBOl CBOOOAM Ta CTaTeBOi HEAOTOPKAHHOCTI 0cobu
BepxoBHnm Cygom YkpaiHu npoaHanizoBaHO CyaoBY NPaKTUKY LLOAO po3rnsgy cnpas
uiel kateropil, po3rnaHyTux cygamm B 2005 p.

CekcyanbHa noBefiHKka Bapitoe 3anexHo Big Yacy v KynbTypu, ane posb poauHU
SIK couianbHOro ocepenky OMKTYE HOPMMU CeKCyallbHMX BIOHOCUH MK YONOBIKOM Ta
XIHKOI0, [oAEepKaHHSA AKUX NparHyTb 3abe3neunTin peniria 1 3akoH. nobanbHa KkaTeropis
«CTaTeBMX 3MOYMHIB», BMILLYE MPUMYC i eKchnnyaTauilo XXepTB NpoTu iX Boni, ToOTO
3M04NHU «3 XepTBaMmuy». [1o 1960-x pp. KpMMIHOSMOrIA Npuainana nuwe cnopaguyny yesary
ctateBuM 3nodnHam. Couionorn ghokycyBanmca B OCHOBHOMY Ha KONEKTUBHUX hopmax
BiOXMMNEHb, TakMX SIK rOMOCEKCyasribHi chiBTOBapuctBa abo npocTuTyuid. 3nouYnHu 3
XepTBamMu BBaXKanucs ranyssio iHTepeciB ncmnxonoris i ncmxiatpis. OgHak NCUXOMOriyHi
OOCNIMKEHHS, WO CTOCYTbCA CTaTeBMX 3MI0MMHIB 3 XepTBamu, TakoX cTanu
pPO3BMBATUCS NEPEBaXXHO Mif, BNSIMBOM iHTEpPeCy [0 METOAIB BTPYYaHHS.

Ta

i 3nounHn gasnsawTb coboto ocobnuBy Hebesneky, TOMy LLIO CeKcyarbHa
3MOYNHHICTb BIAPI3HAETLCA BUCOKMM PIBHEM JTA@TEHTHOCTI, SKWO, 3BMYaMHO, CTaTeBi
3104MHM HE NOB’A3aHi 3 BOMBCTBOM.

Lla Tema nepebyBana B noni 3opy Takux NpaBHUKIB, CEKCOSIOriB, NCUXONOTriB, sK: P.
bnekbopH, M. €Hikeee, A. Ouwnesa , KO.AHTOHsH, B.KygpsiBues, B. EmiHoB, O.
TkauveHko, b. WocTakosuy, B. JlyHeeB, M. Cepatokos, A. [lonrosa, B. JleHb, O. KanbmaH,
O. xyxa, O. Ceitnuynun, M. XpaniHCbKMNA.

BusHayeHHs TOro, WO Take cTaTeBuM 3MI04UH i WO Take CcekcyalnbHa noBefiHKa,
sKa BIOXUNAETBCA Big HOPMU, 3aneXuTb Bif CyCniflbHUX CTaHOapPTIB, WO 3MiHIOKTbCA. Lo
3anexHiCTb, No3a CYMHIBOM, iNIOCTPYE BUKIMIOYEHHSA TOMOCEKCyaribHOI MOBEAiHKN 3
KpUMiHaNbHO KapHUX OidHb i I HacTynHa «genartanoridadisa» y ncuxiatpii. NpoTe pedki
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ceKkcyarbHi 3aXONnSieHHs BBaXatTbCA ANCHYHKLIOHANBHUMW AK 3 NCUXOSIONYHOI, TakK i 3
couianbHUX Nornaais.

Ha moto oymKy, BUPILLYHOYM MUTAHHA MPO Te, Yn € 3reanTyBaHHSA napadinieto, cnig,
KepyBaTUCA BU3HAYEHHAM MNOHATTS napadinin. My BBaxxaemo, L0 3reanTyBaHHA MOXHa
BigHECTM OO0 napacdinin y Tomy pasi, Konu nwguHa BigyyBae OaxaHHsa (noTar) Ao
HaCUNbHULBKOIrO cekcy abo daHTasye Ha L TeMy LOHANMEHLIEe MNPOTAroM LUECTU
MicauiB i gie BignosigHo 4o umx 6axkaHb abo daHTasin.

Yacriwe 3a Bce (B 70 % Bunaakis) 3reantyBaHHSA CyrnpOBOAXYETLCH iIHTEHCUBHUM
3aCTOCYBaHHSAM BUHHUM (i3M4HOro HacunbctBa abo XxapakTepusyeTbCs HagaHHSM
akTnBHoro ornopy 3 6oky notepninoi. OgHak y paai sBunagkis (npubnmsHo 20 %) notepnina
OMnopy 3MOYUHLEBI HE YMHUTb, OCKINIbKM MNOJaBfi€Ha WMOro MCUXIYHUM HaCUIbCTBOM
(norpo3amu). |HoAi noTepnina He YMHUTL onopy ToMmy, WO nepebysae B 6e3noMiYHOMY
ctaHi (brnmsbko 10 % Bunagkis). B 24,6 % BunaakiB 3akiH4€HUX NAaTEHTHUX 3rBanTyBaHb
3M104MHLI cKkopucTanuca 6es3rnoMiYHMM CTaHOM MOTepninux y pesynbTaTi X CUIbHOro
anKOrofibHOro CM'AHIHHA; B iHWMX BMNagkax rBanTiBHUKM BUKOPUCTaANM i3anyHy cuny
(64,6 %), iHOAi 3 norpo3amu poanpasu abo Tinbku 3 norposdamun gismyHol posnpasu (10,8
%). 3a niTepaTypHUMK JaHUMK, NPUYMHAMK BE3MOMIYHOrO CTaHy MOTEPMINUX TaKoX Y
OiNbLIOCTI BUNAAKIB € CUNbHE ankorosibHe Ch'siHiHHA, Y 3HAa4YHO MEHLLOMY CTYyMeHi —
HasIBHICTb 3aXBOPIOBaHb, ManoniTHIN BiK i iHLWI 0OCTaBUHW.

BapTo ckasaTu Kinbka CriB Npo Xapakrep B3aEMWH 3M104MHLA 3 NOTepninot. Tak,
y 1/3 yacTuHi BunagkiB 3reantyBaHHsa 6yna obpaHa BunagkoBa XiHka, Hanag Ha sky 6yB
panToBMM, TOMY LLIO I'BanNTiBHMK HAMAraecs 3anuLMTUCS HEBMI3HAHWM i NiCNs BUNHEHOIO
BTikaB. B 15 % BunagkiB BMHHMIA 3HANOMMBCA 3 MOTEPNINOK HanepenoAHi BUMHEHHS
3M104MHy, WO 6yno BMBEpPTOM, KU MonerwysaB cekcyanbHui Hanag. B ob6ox Bunagkax
3 OOKy BMHHOINO nepeBaxasno qisnyHe HacunbCTBO, Y pe3ynbTaTi SKOro noTepninvm
3anogitoBanucs TiNeCHI YLWKOMKEHHS N NCUXIYHI TPaBMMU.

UWlonoo obcrtaBuH 3reanTyBaHHS Chnig 3a3HayuMTW, WO Ha CeKkcyasibHy arpecito
BMN/IMBAE COHSIMHA AaKTMBHICTb i3 306iNblUEHHAM TpMBaNocCTi CBITNOBOro AHsA. Lis
3aKOHOMIPHICTb CMOCTEPIraeTbCA HaBiTb HA TEPUTOPIAX 3 MOCTIMHO TENNUM KniMaToMm,
He3anexXHo Bi OCHOBHUX CE30HHMX MOXITMBOCTEN AN KOMOPTHOrO OrofieHHsA no3sa
npumiweHHamun. ik 3reantyBaHb (38,7 %) npunagaB Ha NiTO; HaBECHI M BOCEHU
Bigbysarnocs, BignosigHo, 26,4 % i 24,1 % 3reantyBaHb, y3aumMky — 10,8 %. [o Toro x B
3apeecTpoBaHNX BUNagKax HaBecCHi Hambinbw KpumiHoreHHuMu 6ynu kBiteHb (50,0 %),
yniTky — yepBeHb (38,7 %), BoceHn — BepeceHb (45,5 %), Y3UMKy KinbKiCTb 31T0YUHIB
po3noainuMnnca No Micsausx y piBHin kinbkocTi (no 33,3 %).

3a yacom Job6u Hambinbll KPUMIHOFEHHUMU BUSABMNMCA Mis3Hin Bedvip (38,4 %
3apeecTtpoBaHux i 51,0 % naTeHTHUX 3reanTyBaHb) i HiY (48,3 % i 37,7 %, BiONOBIAHO).
Bnmsbko 10 % 3reanTtyBaHb BigbyBanocs saeHb (3 10 go 17 roguHm), He Binbwe 3 % —y
nepiog 3 7 go 10 rogmHm panky. OcobnmBo KpUMiHOreHHUM BUSIBUBCS Nepiog Yacy Bifg 22
roauHN Beyopa [0 2 Houi.

Bcynepey cycninbHin gymui npo nepesary ByNMYHOINO CEKCyaribHOro HacuUnbCTBa,

noHag 60 % rpynoBux i 55 % OOWHOYHMX 3rBanTyBaHb BiAOyBanucs B XXUTNOBUX
NPUMILLLEHHAX: AOMa B NOTEPNINOI, y rBanTiBHMKa abo IXHiIX 3HaNOMUX, LLO MOXE CBIiaYUTU
NPO BIACYTHICTb HanexHoi OB6epexHOCTI B MOTepninux, iXHIN y4acTi B CTBOPEHHI
06CTaHOBKM N cuTyaUil, WO CApusioTb CTaTeBOMY KOHTakTy N MPOBOKYHOTb CTaTEBi
3nouMHn. BynnyHe rpynoBe W OAMHOYHE 3rBanTyBaHHA (SK npaBuno, 3 60Ky
He3HanoMmUuiB) 3ycTpivanocs, BianosigHo, B 12,5 % i 20,8 % Bunaakis, BiporigHoO pialle,
HXX 3rBanTyBaHHSA B XXUTIIOBUX MPUMILLEHHSX.
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KocTteHko KceHifa AHaToniiBHa
KypcaHT Il kypcy
ABH3 «[JHiNponeTpoBCLKMIN AepXaBHUN YHIBEPCUTET BHYTPILLHIX CripaB»
M. [JHinponeTpoBCbK
HaykoBun kepiBHuk: Labnuctui B.B.
KaHaMaaT PUONYHUX HayK, AOLUEHT

CNEUIANIbHUWA CYB’EKT 3JTIOYMUHY: BUSHAYEHHSA NMOHATTA
TA OKPEMI NMUTAHHA

CycninbHo Hebe3neyHi OisHHA 34INCHIOTL KOHKPETHI Noan. KoxeH Bunagok
CKOEHHSA 3J10MMHY Ma€ CBOI iHOMBIQYyanbHIi 03HaKW, B TOMY YAUCAi Ti, WO BIAHOCATLCA A0
XapakTepUCTUKN ocobu, gka BUHHA. KoxXHa OCOBUCTICTb Mae cneumdidHi, Tinbkn in
BNacTMBi O3HakKamu, Lo CKnagatTb |1 iHAMBIOYaNbHICTb.

MuTaHHAa npo cyB’eKT 3MOYMHy, 3a CBOEK CYTHICTIO, € NUTaHHS Npo 0coby, Wo
BUMHMUIIA 3MOYMH | Mignsrae KpuMiHanbHiA BignosiganbHocTi. YactmHa 1 cTatTi 18
KpuminaneHoro Koaekcy (aani KK) YkpaiHu 4iTKo BCTAHOBIIOE ,L0: «CYyD’ €KTOM 3M04YMHY
€ isnyHa ocygHa ocoba, dka ckoina 3rno4yvH y Biui nepeabayeHoro KpumiHanbHUM
Kogekcom YkpaiHu Moxe HacTaBaTu KpMMiHanbHa BianoBiAanNbHICTbY.

B.M. TpybHukoB BBaxae, WO ANSA NOBHOMO 1 06’€KTMBHOrO aHanidy BCiX CTOpiH,
XapakTEPHUX OCOOUCTMX O3HaK FMOAMHU, WO BYMHMNA 3MI0MMH, HEOOCTAaTHbO TiflbKK
HAABHOCTI ABOX O3HAaK — OCYAHOCTI Ta Biky. [ns Toro, wob maTu noBHe i BCEOCSKHE
YSIBFIEHHSA NPO BCi CTOPOHM i BNACTMBOCTI i€l 0cobun, NOTPIOGHI 3HaHHA NPO i iHLWWI NCUXiYHI
XapakTepUCTUKK, L0 € 0COBMMBO BaXXNUBUM 41151 BCTAHOBEHHS MPUYNH | YMOB BUMHEHHS
3M104MHY , @ TAaKOX HACTYMHOro 34iINCHEHHS KaparbHO-BMXOBHOIO npouecy [2, ¢. 112].

Ha pymky €.J1. CrtpenbuoBa, Cy0’eKT 3MOYMHY MOXHa BBaXaTu OCHOBHUM
eneMeHTOM cKragy 3M04YMHy, TOMY WO caMe CYB’eKT BUYMHSIE BWHHI, NPOTUNPaBHI,
cycninbHO Hebe3neyHi AisHHSA, WO nocaratTb Ha 06’ekT 3nouunHy [1, c. 59]. CybB’ekt
3M104YMHY K eNIEMEHT CKnagy 3M04YMHY XapakKTepusyeTbCa TpbOMa O3Hakamu: Le ocoba
disnyHa ,0cyaHa, LWo gocsrna neBHoro BiKyY .

Ha gymky B.B. YcTumeHka, npaBuibHUM € BM3HAYEHHS CreuianbHOro cyb’ekra,
WO MiCcTUTb Yy coBi oOMeXXyBarnbHy O3HaKy, sika OKPECIE KOO 0cCib, sKi MOXyTb OyTn
cyb’ekTamm nNeBHUX 3MOYMHIB. Arne Ui 03HaKu NoBUHHI ByTn 000B’A3KOBO nepenbadeHi y
KpMMiHanbHOMY 3aKoHi abo npsAmo BunnMBaTn 3 HbOro [3,c.8].

Mopsag i3 noHATTAM 3aranbHoro cyb’ekta KK YkpaiHu nepepbadae i noHATTA
cneuianbHoro cy6’ekta. YactnHa 2 ct. 18 KK YkpaiHnm BusHadvae , wo «CneuianbHum
cy6'ekTOM 3n04MHY € (hisnyHa ocygHa ocoba, Lo BYMHMNMA Y BiLli, 3 SKOr0 MOXe HacTaBaTh
KpUMiHanbHa BiANOBIgANbHICTb, 3I0MMH, Cy0'€éKTOM SIKOro MoXxe OyTu nuwe nesBHa
ocoba» . OTxe cneujianbHUn cyb’ekT — e ocoba, ska Kpim 060B’I3KOBMX 3aranbHUX O3HAK
Mae cneuianbHi o3Hakn. O3Haku cneuianbHOro cyb’ekTa AOMNOBHIOWTL 3arasfibHe NOHATTA
cyb’ekTy 3MnO4YMHYy, BUCTynawumn sk gopaatkosi. Lli cneuianbHi 03Hakm MOXyTb Oyau
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Pi3HUMK Hanpuknag: cnyx6oBui cTaH, Npodecis, NeBHa AiANbHICTb, POANHHI BIGHOCKHM
Ta iHLWi.

Lli cneuianbHi 03HaKM MOXYTb NPSAMO BKa3yBaTUCS B TEKCTi AUCNO3ULiT KOHKPETHOI
ctatTi abo 6GesnocepegHbO BUMNNMBATU 3 TEKCTY BIiAMNOBIAHOI KPMMiHaNbHOMPaBOBOI
Hopmu. Hanpuknag, y 4. 1 cT. 371 KK, sika nepenbayae BignosiganbHIiCTb 3a 3aBigoMo
He3aKOHHe 3aTpuMMaHHs abo He3aKOHHWI NPUBIL, HE 3a3HA4YeHO, XTO € Cy0’eKTOM LibOro
3noumHy. OpHak 3i 3MIiCTy Uiel cTaTTi MOXHa BCTAHOBMUTM, LLO HUM MOXYTb OyTu
npauiBHUKA NPaBOOXOPOHHUX OpraHiB, SKi HagineHi npaBoMm 3aTpumMyBaTu OCID uu
34iMcHIOBaTK IX NpuUBIg,.

OsHakn cneuianbHoOro cyb’ekTa, [OOMOBHIOKYM O3HAKM 3aranbHOro cyb’ekta
3M104UHY, 3BYXYHOTb KOJO OCi6, SIKi MOXYTb Nignaratv KpMMiHanbHiA BignNoBiganbHOCTI.
BusHauyeHHs cneuianbHMX O0O3HaK cyb’ekTa 3ro4YMHy OOYMOBIOETLCS Cneundikoro
OKPEMUX CKIadiB 3I0YUHIB, BUYMHEHHS SKUX € MOXIMBUM BUKIIOYHO Y 3B’A3KY 3
BiAMNOBIAHUM BMOOM NIOACLKOI OisiNbHOCTI, SIKY MOXYTb 34iMCHIOBATU He BCi, a 0ObMexeHe
Kono cy0’ekTiB.

3anexHo Bif, 3MICTy 03HaKu cneuianbHoro cyb'ekta NoAiNATbLCS Ha rpynu:

CouianbHo-gemorpadivHi 03HaKM - cTaTb, BiK BUHHOMO, HasiBHICTb BiICLKOBOIO
000B'sI3KY (Hanp., YXUneHHs Big NpPWU3oBY Ha CTPOKOBY BiMCbKOBY cryx0y, cT. 335 KK
YKkpaiHu, moxe 6yTn BUMHEHO Nnuwle 0coboto, sika AocAarna BCTaHOBIIEHOMO 3aKOHOM BiKY
i BU3HaAHAa TaKOHo, LLIO Hece BiNCbKOBUIN 060B'A30K).

CnyxboBe cTaHoBUWE 0OCOBM — 3aHATTA BUMHHUM BIigNOBIAHOI Nocagn 4m
BUKOHaAHHA HWUM BIgMOBIOHUX (OYHKUIN Yy [OepXaBHiA, FPOMafCbKin Y KOMEPLINHIN
opraHisauii (Lwaxpancrteo 3 diHaHcoBUMU pecypcamu - CT. 222 KK YkpaiHn; ogep>xaHHs
xabapa - cT. 368 KK Ykpainu.).

Mpodecia BUHHOIO - HasIBHICTb Yy HbOrO BIiAMOBIOHOI OCBITM 4YM MNPOMECINHNX
HaBWKIB Yy TpyAdoBin abo BMPOOHWMYIN cdepi (Hanp., HEHagaHHA [OMOMOrK XBOPOMY
MeandHumMm npadisHukom - cT. 139 KK Ykpainu.).

LinBinbHO-NpaBoBUin CTaTyC - HasiBHICTb B 0COOM rpomMagsHcTBa YKpalHU 4um
iHO3eMHOI AepxaBu (Hanp., gepaBHa 3paga, cT. 111 KK Ykpainu; wnuryHcTso - cT. 114
KK Ykpainu.).

B3aemMoBigHOCMHM 3 MOTEPMINUM - HasiBHICTb Y BMHHOMO POAUHHUX YU iHLIUX
3B'A3KiB, WO 0OYMOBIIOTb Y HUX BU3HA4YEHi 0OOB'A3KM YM NpaBa (Hanp., YXUINeHHs Big
cnnaTtu aniMeHTIB Ha yTpuMaHHs giten -cT. 164KK Ykpainum).

Xapaktepuctmka ocobu B KOHTEKCTI 1 nonepeaHbol OisinbHOCTI (Hanp., paHiwe
CYyPKEHUN 3a yMUCHe BOMBCTBO - CT. 115 KK YkpaiHn).

Y TUX cknagax, Ae o3Haku creuianbHoro cyb'ekta 3novnHy nependayveHi 3akoHOM,
TOBTO € KOHCTPYKTUBHMM €fIEMEHTOM CKnagy KOHKPETHOro 35f04YMHY, BOHW €
000B'A3KOBUMM | BU3HAYAIOTb HAABHICTb UM BIACYTHICTb CKNagy  3NouuHy [4].

Omxe, cnig noroguMtuca 3 HawuMnM BYeHUMM, LWO: «CneuianbHMM cyb’ekToM
3MouYnMHy € disnyHa ocygHa ocoba, WO BYMHWUIIA Y Bili, 3 SKOrO MOXE HacTaBaTu
KpUMiHanbHa BigNOBIgANbHICTb, 3MI0MMH, BUMKOHABLEM SKOro mMoxe 6ytn nuwe ocoba,
A00AaTKOBI O3HaKU SIKOI BM3Ha4dalTbCca abo BUNMMBAKOTL 3i 3MICTY BigMOBIAHOI CTaTTI
OcobnuBoi yactmHn KpumiHanbHoro kogekcy YkpaiHu». HaBegeHe BWU3HAYeHHA
cneuianbHoro cyb’ekta HagacTb  MOXMAMBICTb  YCYHYTM  CYNEPEYNIMBOCTI  MiX
3aKOHOOABYMM  BU3HAYEHHSAM creuianbHoOro cyb’ekta 3MOYMHY Ta  MOXIMBICTIO
3aCTOCyBaHHS Ui€El HOPMM OO0 CNiBYYacCHUKIB 3M0YMHY, CY6’€KTOM SIKOro MOXYyTb OyTu
TiNbKM cnevianbHi Cyd’ ekTu.

BukopucTaHa nitepartypa:
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KocTtroueHko ApocnaB IBaHOBUY

CTYOEeHT topnaunyHoro dakynbteTty [1BH3
«HauioHanbHWI ripHUYMn yHiBEpCUTET» rpyna
tOIT 14 — 1C HaykoBui kepiBHuK: JleHb B.B.
[Mpodhecop kadenpu KpMiHanbHOro npasa
Ta KPUMIHONOTIT, K.}0.H., AOLEHT

FPYNOBA KOPUCINBO-HACUIIbHULIbKA 3JTOYUHHICTb MOoal

Mpobnema rpynoBoi 3N0YNMHHOCTI Monoai 3aBxan byna i 3anvMwaeTbCca OgHieo 3
HannpobnemHiwmx. CouianbHO-eKOHOMIYHA Kpu3a B YkpaiHi, 6e3pobiTTa npussenn Ao
nagiHHA XUTTEBOrO PIBHS OCHOBHOI YaCTUHW HAaCENeHHs i §K HacnigoK 3pOCTaHHSA
3M10YMHHOCTI, B TOMY 4MCNi KifIbKOCTi Kpagikok, rpabexis, po36inHMX Hanagis,
BUMaraTenbCcTB.

HeratmeHi npouecwu, siki BigdyBatoTbCs B CyCninbCTBi, OONICHO Bpa3unu i Monoab.
Cepen Heil Bce Oinblle pO3MOBCIOMKYIOTLCA Taki BMAW 3M0YMHIB, sIKi paHiwe 6ynn
npuTaMmaHHi nuwe AOpPOChM: TOpriBns 306poetd Ta HapKoTUKaMu, LepXXaHHA AOoMiB
pO3NyCTh i 3BiQHMUTBO, CYyTEHEPCTBO, pOo3biiHi Hanagn Ha NianpueMUIB Ta iHO3eMLUIB;
3aXOMNNEHHS 3apyYHUKIB, XXOPCTOKi 3MO0YMHMN NPOTU XUTTS N 300pOBS 0COOU, HE3AKOHHI
onepadii 3 BantoTow i LiHHUMK nanepamMu, TOpriBfs KpageHnm ToLLo.

AKTMBHO Mae macoBe BTAMHEHHA MOSOAI A0 CTPYKTYP TiIHBOBOI €KOHOMIKM Ta
opraHi3oBaHol 31104MHHOCTI. CbOrogHi nigepwn opraHisoBaHMx PopMyBaHb - Lie A0OPOCH
ocobu, AKi BUMLLNM 3 MOMOADKHUX FPyn NpaBOMOPYLUHUKIB, CBITOMMSA SIKMX BU3piBaB y
KpUMiHanbLHOMY cepefoBULLI, MOYMHaK4M 3 NigniTkoBoro BiKy. Lle Hagae kpumiHaniTeTy
HOBOI SIKOCTi - TICHILLOI Ta CKOOPAMHOBAHILLOK CTa€ 3M0YMHHA AisnbHICTb Monoai i
AOPOCNUX, 3HAYHO 36inbLUYOTLCA I MOXIMBOCTI 1 cchepu BnnuBy. CyTTEBOK O3HAKOHD
3M104YMHHOCTI MosoAdi € Te, Wo BoHa HabyBae B YKpaiHi Bce Oinblu OpraHi3oBaHoOro,
rpynoBoro xapaktepy. 3MiHMNacs KpWUMIHOMOrYHa XapakTepuctuka i  CTpykTypa
yrpynoBaHb NpaBOMoOpYyLIHUKIB. [pynoBui xapaktep - Le O0cCobnuMBICTb Cy4acHOi
3M0YMHHOI NOBeAiHKM Morodi. YacTka KOpUCIMBMX 3MI0MMHIB i3 3aCTOCYBaHHSM
HacuUnNbCTBa, CKOEHMX Y rpyni, cknagae Big 50 go 80%. Hanbinbw po3noBClOa4XEHUMU €
3MI04UHN, SKi MalOTb KOPUCNMBO-HACUMbHULBKY ClpsiMOBaHicTb. Lle - posbin, rpabix,
LaxpancTBo, BOMBCTBO 3 KOPUCIIMBUX MOTUBIB. KpMMiHanbHi MOMNOAIKHI YrpynoBaHHA 3
Pi3HUM CTyrneHeM OpraHi3oBaHOCTI BUSBMEHI Yy BCiX BENUKMX 0BNaCHUX LEHTpax KpaiHu.
BoHM CcTBOPIOIOTHCA 3a MICLLEM HaBYaHHA YM MPOXMBAHHA MONOAi i MatoTb 34e6inbLworo
CTINKUI XapakTep.

CycninbHa HebGe3neyHiCTb NPOTUNPaBHUX Ail, CKOEHMX FPYMNOK MOMoAi, 3HA4YHO
Oinbwa, HK  3nounMHUA-oauHaka. [ligBuwieHa  iMOyNbCUMBHICTb,  >KOPCTOKICTb,
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IHTEHCMBHICTb | CUTYaTUBHICTb FPYNOBUX 3M0YMHIB MOJSIOAI OOTSXKYIOTb iX Hacnigku, siki
HIYMM He BipPI3HATLCA Big aHanoriyHMX AistHb JOPOCNX.

B npausix Takmx B4eHux, 9k bapuno T.C., Betpos M.I., donrosa A.l., 3akantok A.l1.,
Irowes K.€., KocteHko O.M., Koctuubkun M.B., JlaHoBeHko L.I1., Ta iHW., cTBOpeHa
TeopeTnyHa ©0asa ONd BUBYEHHHA 3M10YMHHOI MOBEAIHKM HEMOBHOMITHIX i Monoai.
BogHouyac nuTaHHSA, noBsA3aHi 3  KPUMIHANbHO-NPaBOBMMM Ta KPUMIHOMNOTYHUMM
acnekTamn rpynoBoi KOPUCNUBO-HACUIBbHULBLKOT 3MO0YMHHOCTI Monofi, Hanexatb OO0
yucna manopo3pobrieHnX y BIiTYM3HSHIN Hayui i NoTpebytoTb NOAanbLIOro HayKoBOMO
OBrpyHTYBaHHS.

KpuMiHanbHO-NpaBoBi O3HaKW rPYrnoOBUX KOPUCINBO-HACUITbHULbKUX  3JTOMUHIB,
HanexaTb 40 KOPUCIMBO-HACUITbHULbKNX. Lle - ymucHe BOGMBCTBO 3 KOPUCIIMBUX MOTUBIB
(ct. 115 n. 6 KKY), BGUBCTBO, BUMHEHE 3a NONEpPEHIM 3roBOpoM rpynoto ocib (ct. 115 n.
12 KKY), rpabix (cT. 186 u. 2 KKY), po36in (cT.18 KKY).[2. c. 50],[2. c. 81].

Lli 3noumHn egHae kopucnuea CnpsiMOBaHICTb Ta HacuUnbHULUBKI Ail abo norposa ix
3acTtocyBaHHA. OBekTaMn LMX 3SI0MMHIB € NpaBO BMAcHOCTI, Y BiAMNOBIAHOCTI 3 AKUM
30INCHIOETLCS BOMNOAIHHSA, KOPUCTYBaHHSA Ta PO3MNOPAIKEHHS AEPXKABHUM, KONEKTUBHUM
4M NPUBATHMUM MANHOM, a TaKOX XUTTS | 3gopoBst ocodun. O6eKTUBHA CTOPOHA LMX OisiHb
nosiirae B TOMY, WO BMHHI TUM YK iHWKXM cnocobom obepTatoTb AepKaBHe, KONEKTUBHE
YK iHaMBIQyanbHe MamHO Ha CBOK KOPUCTb abo KOpUCTb iHWKX OcCib. Lle pobutbea npoTu
BOMi BMacHWKa MavHa npwu 3aBidOMi BiOCYTHOCTI Yy BMHHOIMO MNpaBa Ha HbLOrO 3
BUKOPUCTAHHAM HacunbHUUBbKUX Ain (isnyHoro abo ncmxiyHoro xapakrtepy) abo 3
Norpo3010 X 3aCTOCYBaHHS.

BusHaveHHs noHATTA "Monoap" nependavae Hacamnepe BCTaHOBMEHHS BIKOBUX
MeX. Y BITYM3HSAHIN Ta 3apybixkHiN nitepaTypi BKasyBanuca pisHi BikoBi Mexi - Big 14 go
35 pokiB. Ane OinbLlWicTb BYEHMX BigHOCATb OO0 Monogi ocid y Biui oo 25 pokis, ge
KpUTEPISIMXU  BUCTYNaKTb:  HWXKHIN 14 pokiB (OOCAMHEHHs BiKY KpUMiHaNbHOI
BiANOBIQANbHOCTI) | BEPXHIiN; 25 pokKiB (3aBepLUEeHHs nepioay couianisadii, BKINOYEHHSA A0
cucTemMun BUPOBHNYMX BIAHOCUH Ta HABYyTTA EKOHOMIYHOI CAMOCTINHOCTI).

pynoBUM BM3HAETLCS 3M104MH, Y CMifIlbHOMY BYMHEHHI ikoro 6panu yyacTtb OBi i
Oinble oci6. OgHMM 3 NOro Pi3HOBMAIB € CKOEHHS 3M104MHY 3a MOMepeaHiM 3roBOpoMm
rpynoto oci6. lMonepeHin 3roBip 0O3Havae, WO ABOE 4 Binblwe ocid 3asganerigb
AOMOBUNCS MPO ChiflbHE BYMHEHHS 3M04YMHYy. YrpyrnoBaHHS MOJOAI, WO BYMHSIE
KOPUCNNBO-HACUITbHULBKI 3fTOMUHU, BU3HAYAETLCA AUCEPTAHTOM SIK HedhopmMaribHa rpyna
MOoaux nogen, ki obegHannca onsi CKOEHHS CycniflbHO HeBe3neYyHuX AisiHb 3 METOH
HEe3aKOHHOro 36arayeHHs1 HaCUNbHULBKAM LUTISIXOM.

3noYnHHICTb Monogai y Biui Big 14 go 28 pokis ctaHoBUTbL 56,4 % YCix 3M0O4YMHIB Y
aepxasi. [1oKa3HUKN KpUMiHaANbHOI YpaXXeHOCTi HacereHHs Y UbOMY Bili 4EMOHCTPYIOTb
NneBHy CTabINbHICTb Ta CXOXICTb TEHAEHUIN - B3AaEMO3BA30K 3MT04YMHHOCTI ABOX BiKOBMX
rpyn (14-17 i 18-28 pokiB), 0cOBGNMBO HeraTUBHWUIA BNIIMB 3FTOYNHHOCTI CTapLUOi BiKOBOI
rpynu Ha HEMOBHOITHIX; 3MMOYMHHICTL HabyBae Bce GinblLU OpraHi3oBaHOro xapakTepy B
cuny BIKOBUX 0OcCOONMBOCTEM MoOMoAi Ta Ail couianbHO-MCUXOMNONYHUX MeXaHi3MiB
B3aEMHOI KpuMiHanisauii. 3M04YMHHI  yrpynoBaHHSA MOSMOAI BiOPi3HSAOTbCA BUCOKOHO
KPpMMiHanNbHOI MOBIMBHICTIO, LLO NPOSIBASETLCS Y MOXAMBOCTI B KOPOTKI TEPMiHW 3MIHUTY
CMPSIMOBAHICTb | XapakTep 3NOYNHHOT iANbHOCTI.

PopMyBaHHIO 3ITOYNHHUX TPYN MOJIOAI Nepeaye CTUXINHE YTBOPEHHS A03BiNbHUX
rpyn, siki BHACMigoK HU3KN KpUMIHOTEeHHUX bakTopiB (6e3gornsaHicTb, 6poasKHULTBO,
HeraTUBHUN BMAMB AOPOCHMX, 3anyLEHiCTb BMXOBHOI POBOTW, BIACYTHICTb CYCMiNbHO
KOPUCHUX 3aHATb TOLO) NepepoCcTaloTb Y KpUMiHanbHi. [JocnigkeHHaM BCTaHOBMNEHO, WO
rpynoBa KOPUCHMBO-HACUITbHULbKA 3MOYMHHICTE MO0 XapakTepusyeTbesi: 1) BUCOKUM
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piBHEM KOPMNOPAaTUBHOCTI, MPU SKOMY KpUMIHamnbHi rPynu OpraHi3yloTbCa y BUMMAA
3M1I04YMHHNX 3rpan, ae MiKOCOBOBI CTOCYHKM NIAKOPSOTHCA LiNISAM 3NO0YNHHOT AisiNbHOCTI;
2) HagABHICTIO nigepiB, SAKi NNaHylTb AiANbHICTL rpyn. Bartaxkamun Kopucrvseo-
HaCUNbHULBKMX yrpynoBaHb Yy OinblWOCTi BMNagkiB € ocobu, Ski MatoTb KpUMiHANbHURA
AocBig; 3) KOPCTKOK BHYTPILUHLOrPYNOBOK i€papxieto, YiTKMM po3noainomMm pornen Ta
YHKUIN MK y4aCcHUKamu rpynu; 4) CyBOPMMU CaHKUiSIMW 32 HEOOTPUMAaHHSA "3akoHiB",

NPUIRHATUX Y TPYNi; 5) KOHCNipaLieto 3NT0MMHHOI AiSiNbHOCTI.

BinbLwe nonoBuHM 3r104unHIB (54,0%) CKOOTLCA MONOAAK BrepLUE, KOXEH TPeTIN
3I104MH BYMHIOETLCSA 0coBamu, siki paHiwe 6ynu 3acyaxeHi, 2,5 % 3N04YunHIB Ha paxyHKy
TUX, XTO 6yB BU3HaHUI cyaom ocobnmBo HeGe3nevyHM peumnamnBiCToOM.

PiBeHb OCBiTU OCI0, AKi BXOASATb A0 KPUMiHANbHUX rpyn MOMoi, AOCUTb BUCOKU.
3a pesynbtatamu gocnimpkeHHs 78,8% 3 HUX MatoTb 3aranbHy cepeaHto ocBiTy, 15,6% -
cepenHto npodeciviHy ocsiTy. Jluwe nooamHoki ocobu 3akiH4mnu BiciMm knacis. BogHouac
56,0% B3arani He npautoBanu i He HaB4Yanuck BinbLle Tpbox Micaui. Mamxe NONOBUHY
(46,4%) ctaHOBNATL O0COOM, sIKi MalOTb MCUXIYHI BiOXMNEHHsA (ncuxonartisa, niaBvLieHa
30yoKeHicTb, arpecuBHiCTb Towo), a 2,0% cTpaxgann PpisHUMW  NCUXIYHUMU
3axBOPOBAHHSAMMU.

CMUCOK BUKOPACTAHUX IXKEPEN

1. KpumiHanbHui kogekc Ykpainm — X.: Ogiccen, 2011. — 224c.
2. Annubka H.B. CyyacHi TeHaeHuii 3noumnHHocTi cepeg monogi C. 86-89.

NMoyx OneHa AHaToniiBHa

CTyAEeHTKa 4 Kypcy topnandHoro gakynbTeTy
IOBH3 «HauioHanbHWi ripH1unn
yHiBepcuteT» M. [IHiNnponeTpoBCbK
HaykoBui kepiBHuk: JleHb B.B.

npodecop kadeapu KpuMiHanbLHOro npasa
Ta KPUMIHONOTIT, K.}0.H., OLIEHT

NMPOBJIEMU NATEHTHOCTI EKOHOMIYHUX 3JIO4YUHIB
Y BYIJ1bHIA NPOMUCIIOBOCTI

CbOrogHi BaXko 3HaWTW ranysb, ika 6 He nepexvBana BaXKi Yacu, BUKMMKaHI
CKnagHow cuTyauieto, Wo cknanaca Ha Cxogi YkpaiHu. ByrinbHa NpoOMUCIIOBICTb HE €
BUKIIOYEHHAM.

A oTxe, cTaHOM Ha BepeceHb 2014 poky B YkpaiHi npautosanu nuwe 35 waxT, 12
3 sIkMX 3a Mmexxamm [loHbacy i 23 3 93 waxt [loHbacy. Lle 60 waxT nepebyBatoTb B peXxumi
NiATPUMKWN XUTTEQIANBHOCTI, @ 7 Gynun NOBHICTIO 3pyMHOBaHi B Xx04i 6onosux gin.

Kpim Toro, y ciuyHi 2015 poky ypsag YkpaiHu NpUNHAB pilleHHs npogaTu BCi 35
AepXXaBHMX BYTiNbHUX LLAXT, sIKi NPOAOBXYBanun BeCTU BUO0OYTOK Byrinns. A 12 6epesHsa
2015 MIHICTp eHepreTMkM Ta BYriNbHOI nNpoMucrnoBocTi YkpaiHn M. [demyunwiunH
noBigOMMB, WO Ypsa YKpaiHW NPpUNUHUB OOTYBaHHS BYrifIbHOI MPOMUCNOBOCTI YKpaiHu.

[4]
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Ane He AMBRAYNCH Ha BULLE BUKNaAEeHe, PiBEHb NAaTEHTHOCTI 3M04UHIB Y BYTiSTbHIN
NPOMWCNOBOCTI 1 A0CI 3annaeTbCA BUCOKUM, LLIO NPUTAMaHHO AN BCIX €KOHOMIYHNX
3MNOYMHIB.

OTxe, NnaTeHTHa 3MOYUHHICTb - Lie CYKYMHICTb 3IOYUHIB, AKi OynnM BYMHEHI Ha
NeBHiN TEPUTOPIl 3a NEBHUI NEPIOA Yacy i siKi B CUny Pi3HOMaHITHUX MPUYMH HE YBINLLNK
00 ohilinHOoI cTaTUCTUKN. [3]

BusiBNeHHs naTeHTHNX 3N0YMHIB MA€ BaXXNMBE 3HAYEHHs ANs:

Mo-nepLue, BCTAHOBNEHHS NOBHOMO YSABMEHHSA NPO 06CArY 3fI04MHHOCTI Ha NEBHIN
TepuTopir;

Mo-gpyre, nigBULLEHHA aBTOPUTETY OpraHiB BHYTPILHIX CnpaB, SKi BUKOHYIOTb
OCHOBHUI 06CcAr po60TU OO0 BUSIBIIEHHS, PO3KPUTTS Ta NONepeapKeHHS 31TI04MHIB,

[Mo-TpeTe, cBOEYACHOrO BIALIKOAYBAHHA MAWHOBOI LUKOAM, 3aBAaHOI 3104YMHaAMM
ToLwo.[3]

Mpobnemun BU3HAYEHHS PiBHSA NATEHTHOI 3N0OYNHHOCTI Ta po3pobka METOAMK LWOAO
1T BUABNEHHA cTanuM O0’€KTOM HayKoBMX AOChifMKeHb Takux KpumiHosorie, sk: O.O.

TutapeHko, P.M.AkyTaeBa, A.l.Anekceea, M.M. babaesa, A.O. KoHeBa, |.M.
HaHbwnHa, A.®. 3eniHcbkoro, KO.B. buwescbkoro, B.®. O6onoHuesa, T.K. LLernosoi,

1. 3abpsHcbkoro, O.0. Kosarnkina, J1.M. [laBnaeHka Ta iHwwmx. [1]

KpumiHonoramu Bxe 6yno 3asHayeHo, WO Pi3Hi BUOW 3MNOYUHIB MaOTb Pi3HUN
piBEHb NATeHTHOCTi. BuainsiTb TpU OCHOBHWUX PIBHI: HU3bKUW, cepegHin i BUCOKUN.
EKOHOMIYHI 3M104MHK BIOHOCATLCA CamMe [0 BUCOKOro piBHA. B 6HaraTbOxX HaykoBUX
poboTax NiaKpecnoeTbca TOM (PakT, WO pPiBEHb NATEHTHOCTI €KOHOMIYHWUX 310YMHIB
NOPIBHSAHO 3 PIBHEM MATEHTHICTIO iHLWWX 3N04YMHIB HabaraTo Buwmi | ctaHoBUTb 80-90

% BiA BCiX 3apeecTpoBaHMX 3M04MHIB NEBHOI rpynu. [2]

Bigomui pakT, wo gadi cratuctuyHoro 3sity MBC Ykpainum B 6inbLiocTi Bunagkis
cBigyaTh nuule Npo piBeHb ePEKTUBHOCTI AiSfIbHOCTI BiANOBIAHUX NiAPO34iniB 3 TUMU YN
iHLWWUMW rpynamMun 3104mHiB. Tak, EKOHOMIYHI 3M104MHN B cTaTUCTULI He nepesuwyBanu 10
% Big BCiX iHWINX 3MO4YMHIB. FAKLLO Y NEBHUX 3N0YNHAX PiBEHb NTATEHTHOCTI HU3LKUIN, TOMY
LLIO BOHM B BinbLUOCTi BUNaakax peectpytotbca B OBC, To 4nst EKOHOMIYHOT 3T04MHHOCTI
XapakTepHa npupogHa naTeHTHICTb. Lle, sik npaBmno, NoB'si3aHO 3 TUM, LLO BXe Y caMOMy
MEXaHi3Mi EKOHOMIiKM 3aKnageHi Ym iCHY0Tb NEBHI NporanuHu, 6e3 Sknx BOHa NPOCTO He
MOXe iCHyBaTH.

3 MEeTOH BUSIBMIEHHS NAaTEHTHUX 3MOYMHIB Y BYTifIbHI MPOMMUCIIOBOCTI AOUINTbHUM

- BinbL LLMpoKe BUKOPUCTaHHSA €eKCnepTHOro ONUTYBaHHS
daxiBuiB
NpaBOOXOPOHHMX OpraHiB Ta 4OCBIAYEHMX NpaUiBHUKIB ByrneaobyBHUX NiANPUEMCTB;

- 30IMCHEHHS MPOKYypaTypok MNepeBipoK LWOAO BXUTUX MNPaBOOXOPOHHUMM
opraHamu 3axogiB Yy BignoBigb Ha KpUTUYHI BUCTYNN y 3MI CTOCOBHO OKpeMmx cryx60Bumx
ocib, nignpUeEMCTB BYriNbHOI ranyai;

- BMBYEHHS NPOKYpaTypolO Ta OpraHamu BHYTPILLHIX CnpaB MaTepiasnis nepesipku
KOHTPOJSIbHO-PEBI3iIMHUMK  criykbamn  ByrnefobyBHUX MiANPUEMCTB  WOAO  (pakTiB
nopyLleHHs cnyxbosnumm ocobamu nignpuemcTs ranysi ¢iHaHCOBOI ANCUMMAIHK;

- NpoBeAEeHHsT EeKOHOMIYHOro aHanisy Ha ByrnegodbyBHMX nignpueMcTBax
KOHTPOJSIbHO-PEBI3IMHNUMU CryXbamn Ta ayanTopcbkumMmm hipmamu.
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NeBuubkun Ceprin BaneHTuHoBUY

crnyxay marictpatypu

ABH3 «[HINponeTpoBCbKMI AepXXaBHUN YHIBEPCUTET BHYTPILLHIX CnpaB»
M. [AHinponeTpoBCbK

HaykoBui kepisHuk: Labnuctui B.B.

KaHOn4aTt puanyHUX Hayk, JOUEHT

CTATYC CNng4oro nPu KBAMI®IKALI 3IO4YUHIB Y COEPI BAKOPUCTAHHSA
ENEKTPOHHO-OBYUCITIOBAJIbHUX MALLUMUH (KOMITIOTEPIB), CACTEM
TA KOMITIOTEPHUX MEPEX | MEPEX EJIEKTPO3B’A3KY

He guBnaunck Ha Te, WO Takui 3noYmH y cdepi KoMmn'toTepHOT iHopMaLlil SK CTBOPEHHS,
BUKOPUCTAHHS | PO3MNOBCIOIPKEHHS LLIKIAMNBMX NpOrpam € NOPiBHAHO HOBMM (hEHOMEHOM, Lier BUA
NpoTUNpPaBHUX AigHb OOCUTbL LIBMAKO nNpuadae penyTtauito BernbMu NpubyTkoBoi i 6e3nedHol
cnpasu, L0, Y CBO Yepry, 3a KOPOTKUIN Yac NPU3BENo 40 MOro LUMPOKOro MOLUNPEHHS.

KBanicpikytoyi 03HaKum CTBOPEHHS 3 METOK BUKOPUCTaHHSA, PO3MNOBCIOIKEHHS abo 36yTy
LLKIOTMBUX NPOrPaMHUX YN TEXHIYHMX 3ac0biB, a TaKoX iX pO3NOBCIOAXKEHHA abo 30yTy MICTATLCS
B Y. 2 cT. 361-1 KK, a came: 1) BUMHEHHSA AiSIHHA NOBTOPHO; 2) BUNHEHHS AISHHS 3a NonepeaHboto
3MOBOI0 rpynoto ocib; 3) 3anogiaHHs QiAHHAM 3HAYHOI LLKOAMW.

[MOBTOPHICTb Y KOHTEKCTi KpMMiHaNBHOro NpaBa YKpaiHM po3rnagacTbCa y ABOX acnekTax,
a came: sk ob6cTaBuHa, WO 06TspKye nokapaHHs (cT. 67 KK YkpaiHn); Ta sk kBanidikytoya o3Haka,
wo nepenbadveHa ctattamm Ocobnmeoi YacTuHu KK. MNoBTOpHICTL Ak 06CTaBuHa, WO 06TAXYye
KpUMiHanbHY BiANOBIAANbHICTL Ta NOKapaHHS, He BMNMBAaE Ha kBanidikauito gigHHs, Ti BpaxoBye
cya nuiue nNpw Npu3HaYeHHi Mipyu NoKapaHHA 3a 3NoYYH, BYUMHEHW BOpYyre (BTpeTe i binbLue). Lis
NOBTOPHICTb Ma€e 3aranbHU XapakTep — BOHA MOLUMPKETLCA Ha BCi 6€3 BUHATKY BMNagKu
BYMHEHHS ABOX 4M Ginblue 3mnoymHiB. [MOBTOPHICTL AK KBanidikyloda O3Haka 3MO4MHY, WO
BCTaHoBMNeHa y 6aratbox ctattax Ocobnmeoi YactnHm KK, mae 3Ha4eHHS roffloBHUM YMHOM A1
kBanidikauii [1], [2]. Ak 6aunmo, Woao AocnigKyBaHMX AiHb NOBTOPHICTb BCTAHOBMNIETHCA cCame
y SIKOCTi KBanigikyto4ol 0O3HaKN.

[MOBTOPHICTIO 3NMOYMHIB BU3HAETLCS BUMHEHHSA ABOX abo GinbLue 3no4vnHiB, nepeabdbadyeHmnx
Tieto camoto ctatTero abo yacTuHoto ctaTTi Ocobnueoi yacTnHm KK YkpaiHu. BunHeHHst gBox abo
GinbLe 3no4nHiB, nependaveHux pisHumn ctattamm KK YkpaiHm, BUSHAETbLCA MOBTOPHUM fvLle
y BUnagkax, nepegbadernx B Ocobnusin yactuHi KK (ct. 32 KK Ykpainm). A oTxe, NOBTOPHICTb
NO BiAHOLIEHHIO 0 CTBOPEHHS 3 METOI BMKOPWUCTAHHS, PO3NOBCIOMKEHHSA abo 30yTy LWKiANMBMX
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NPOrpamMHUX Yn TEXHIYHMX 3acobiB, a TaKoX IX PO3NOBCIOAXEHHA abo 30yTy MaTume Micue nuwe
y pasi BUMHEHHs ABox abo Ginblie 3mno4yunHiB, nepegdadeHux ct. 361-1 KK YkpaiHu, ockinbku
CaMOI0 HOPMOI He nepenbayeHo iHwe.

Kpim TOro, BUKOPUCTaHHA | pPO3NOBCIOMAXKEHHS LUKIONMBMX NporpamM chnig po3rnagaty sk
OCHOBY 41151 34iINCHEHHSA Linoro psagy iHWux 3nodvvHie. LisHHA, nepegbaveni Posginom XVI KK,
OyXe TiCHO nepenneTeHi Mixxk cob0oto, B HAX CMOCTEpPIraTbCs CnifnbHi pucKn, abo BOHN BUCTYNawTb
cTagisiMn 34iNCHEHHS ogHe ogHoro. Tak, po3cunaHHs Wkignmeux nporpam gna EOM (ct. 361-1)
MOXe CNY>XUTW NiArOTOBKOK ANsl HECAHKLiOHOBAHOro BTpy4aHHsA B poboTy EOM, ix cuctemn ym
mepexi (cT. 361), a HecaHKUiOHOBaHI MOBIAOMINEHHS eneKkTPo3B’A3Ky (CT. 363-1) MOXYTb MICTUTH
y cobi wkignuei nporpamu ans EOM abo nocunaHHa Ha pecypcu, yepes sKi 34iMCHI0ETLCS
iHgbikyBaHHA (cT. 361-1); HecaHKuioHOBaHe BTpyyaHHs B po6oty EOM, B cBOWO 4epry, Moxe
CTBOpPOBATK NEpeayMOBU ANs pO3CUaHHSA LWKignueux nporpam (cT. 361-1) Un HeCaHKLiOHOBaHNX
NOBIAOMINEHb eNEKTPO3B’sA3KY (CT. 363-1); HECaHKUiIOHOBaHI 36MpaHHs, 30yT Y PO3NOBCIOLKEHHS
iHpopmauii 3 obmexeHum pgoctynom (cT. 361-2) MOXe CnyXuTu nigrotoBKOW AnNs
HeCaHKUiOHOBaHOro BTpy4aHHs B pobory EOM (cT. 361) B TOMYy 4mcrni 3 BUKOPUCTaHHSM
wkignmeux nporpam ans EOM. Takmi TicHUA B3aEMO3B'A30K MiXK 3roumMHamMu y cdepi
BMKOPUCTAHHS €NeKTPOHHO-064YMCnoBanbHUX MawwmnH (KOMMN'IOTEPIB), CUCTEM Ta KOMM'HOTEPHUX
MEpPEX i Mepex erieKTPo3B'A3Ky BXe CRYXMB NIiArpyHTaMm ansg dopMyBaHHA MO3uuil LWodo
BU3HAHHS HE3aKOHHOMO BTPYYaHHS NMOBTOPHMM Y BUNAAKY MO0 BUMHEHHS HE TiNbKK MiCns Takoro
X 3MOYMHY, ane 1 Nicnsi CKOEHHS 3no4nHy, nepeabadveHoro ct. 362 KK Ykpainu [3]. MiaTpumytoun
LI0 MO3KMUil0, TakoX BBaXaeTbCs 3a AouinbHe npuegHatucsa o aymkm [1.C.Azapoea, LWo
NOBTOPHVMM BBaXaTUMETbCHA He nuvwe 3rouvH, nepegbayeHuid TiE X camol CTaTTeld um
YacTMHOLO CTaTTi (B AaHOMY BMNagky 4.4.1, 2 cT. 361-1 KK), a Takox i 3no4uH, skun kBanigikoBaHo
3a byab-4akoto 3i ctaten Posginy XVI KK Ykpaitu [4], wo Jo3BONUTbL HOPMaTMBHO pearyBatu He
NULE Ha BYNHEHHSA TOTOXHUX, @ N OQHOPIOHUX NPOTUNPABHUX NOCATaHb.

Mepwwoto i HaNBINbL BaXKIMBOK 03HAKOK BYMHEHHS 3MT04MHY FPYMoto OCib (cniBydacTb) €
NOropKEHICTb i MiX BCiMa YneHamu rpynu. Taka NorofKeHiCTb Ha3MBaETbLCA YN BU3HAYAETHLCSH
3MOBOI. 3MOBa € MOrO4XKEHICTb MPO BYMHEHHS MEBHUX O KOXKHUM YNEeHOM rpynu. [ns BU3HaHHA
BUMHEHHS 3II0YMHY TPynok OCid HemocTaTHbO €AHOCTI. pyna 3aBxau Aie 3a BHYTPILIHBOM
MOrOIPKEHICTIO, Ka BUHWKAE BHACIAOK 3MOBM SIBHOI ab0 BUpa)eHOi MOBYaHHSM. [isHHA He
MOX€e BU3HaBaTUCHA rPYNoOBMM, SKWO Aii oAHiEi ocobn nuwe 06’eKTUBHO CrpUANN BYMHEHHIO
3M104MHY iHWO ocoboto [5], [6]. Tomy, AKLWO, HAaNpuknag, ceped TUM sk 3aincHuTn Dos-ataky abo
HLUMX HE3aKOHHWUX Ain Yy iHdopMaLuiMHOMY cepedoBULLi Mana Micue nonepegHs JOMOBEHICTb
NOBUM LLIAAXOM (ENEKTPOHHOIO INCTYBAHHSA, CMiNKyBaHHSA Yy CoLjianbHUX Mepexax, 3a 40nNOMOror
nporpamn Skype, ICQ TOWO), 3HA4YMTb 3MOYMH MOBWHEH KBanicpikyBaTUCA 3a nonepeaHbO
3MOBOIO rpynoto ocib (2 i 6inbLue), ane AKWo aTaky 6yno 34iMcHeHo Aekinbkoma ocobamu, fKi
nepea YvMm He Npo SKi CNinbHi 4ii He JOMOBNANUCA, Xo4a 1 Mornn 6yTn 3HanoMmmn, TyT MOBa Npo
KpMiHanbHy BignoBiganbHICTb 3a 4. 2 ¢T. 361-1 KK YkpaiHu hTK Higk He Moxe.

| HapewTi, TPETbLOI KBanigikylouoK O03HaKoKw AisHb, nepegbaveHmx cr. 361-1 KK, €
CMPUYMHEHHSA HUMM 3HAYHOI LWKOAW. 3aKOHOA4aBLEM BXE OKPECNEHO KOHCTPYKLIi0 MaTepianbHOro
CKragly 3royunHy, a OTXXe NOBUMHEH MPOCTEXYBATUCH NMPUYNHHO-HACTTIAKOBUMA 3B’A30K MK OiSHHAM
Ta 3Ha4yHorw wkoaot. O3HakM “HeobXigHOCTI” | “NepedyBaHHA NPUYMHKU HACNIAKy B Yaci’ MakTb
3HAYEHHS 41151 BUPILLEHHSA NUTaHHA NPO HasiBHICTb abo BiOCYTHICTb NPUYMHHOIO 3B'A3KY SIK eTany
YCTaAHOBMNEHHA hakTy 3anofisHHs, cnocobiB hopmMyBaHHA BMCHOBKIB MPO Te, YM Mano Mmicue
NMPUYNHHE BiOHOLIEHHSA NPU KOHKPETHUX 0BCTaBuHax [7], WO € BaXXNMBUM NPU OOCIIAXKEHHI YCiX
3M0YMHIB, MOB’AA3aHMX i3 3acTOCyBaHHAM iHOPMAaUIMHMX TEXHOMOrN, 30Kpema [JisHHS,
3akpinneHoro cT. 361-1 KK Ykpainu.
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Opyry npobnemy cTaHOBUTb Hag3BUYaWHA CKMagHICTb BUSABIEHHST yCiX MOTEpninux Ta
dakTuyHMx 36uTkiB Big AaHux AisHb. OCTaHHE nNpencTaBfsieTbCA akTyanbHUM HaBiTb MNpwu
BUMHEHHI TaKnX OiN y Mexax 3akpuTol nokanbHOi Mepexi. [pn po3noBCIOAXEHHI X LUKIOIMBUX
nporpamMm 3acobamu enekTpPoHHOI nowTn abo 4vepe3 Web-cTopiHkM, kOnM 3a nideHi roguHu
BiAOyBaETbCA ypaKeHHA OeCATKIB TUCHAY KOMM'IOTepiB, 3'ACYBaHHS PO3Mipy LUKOAM CYTTEBO
yCKnagHeTbes [8]. AKwo cnpuymnHeHa maTtepianbHa LWkoga, BHACigoK, Hanpukniag, NopyLweHHs
po6otn EOM, aBTOMaTN30BaHMX CUCTEM UM KOMM'IOTEPHMX MEPEXK, BU3HAYAETLCS Y PO3YMIiHHI iX
TEXHIYHOI CKNagoBOi, BU3HAYaAETbCH, SK MPaBUIIO, 3a 3aKyniBeNbHOK OOKYMEHTauielo 3
ypaxyBaHHAM HOpPMasibHOro 3HOCY, TO, OCKINbKM iH(popmaLis € HemaTepianbHOK KaTeropieto, Ti
OUiHKa npeacTaBnsie MeBHY CKMNagHICTb. AK OUIHWMTU, CKINTbKM MOXEe KOWTYyBaTW Ta 4u iHWA
iHdpopmauiiHa 6a3a um iHwa iHdopmauis, BuaaneHa abo ckonmivoBaHa i T.i.? [epenik xe
MalUWHHOI  iHdopMauii HEMOXITMBO 0OMeXxntn Oyab-SKMMKM  pamMKamMu, OCKiflbKM  BiH
NPOCTMPAETLCA Bif CEKPETIB BUPOOHMLTBA 40 NEBHUM YMHOM OPraHi3oBaHUX KiieHTCbKMX 6a3. Lia
iHdopmaLis Mae pisHy BapTiCTb SIK 4Nsi BNACHUKA, Tak i Ans ocobwu, LWo HamaraeTbea it oTpumaTtm
[9].

OTxe, nNUTaHHA BipHOI KBanidikauii 3M04YMHIB MOB’A3aHNX 3i CTBOPEHHSM 3 METOH
BUKOPUCTAHHSA, PO3MNOBCIOMKEHHSAM abo 30yTOM, a TaKoX PO3MNOBCHOLKEHHSIM abo 36yTom
WKIgAMBMX NpOrpamMHuUX 4 TEXHIYHMX 3acobiB 0OOB’SI3KOBO MOBMHHO  BUPILLYBaTUCS
YNOBHOBaXXeHUMN ocobamy opraHiB OOCy4OBOro cnigctea, npokypatypu abo cyay 3
ypaxyBaHHSAM KOHKPETHUX 0OCTaBMH Cnpasu.
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[OBH3 «[JHIiNponeTpoBCbKMIA AepXXaBHUI YHIBEPCUTET BHYTPILLHIX cnpaB»
M. [JHinponeTpoBCbK

HaykoBui kepiBHuk: Kupunyenko O.B.
KaHOu4aTt lpuanyHUX Hayk, JOUEHT

AEAKI 3AXOAUN HAMPABJIEHI HA NONEPEAXEHHA HE3AKOHHOIO
NOBOAXXEHHA 31 3BPOEIO

Ha gaHun vac 3aranbHa cuTyauis B gepXaBi € BKpan CKIagHoK, MakTb Micue
nposiBM cenapatuaMy Ta aHTUKOHCTUTYUINHI | nNpoTunpasBHi Ail - po3KpagaHHS,
MOLLKOAXKEHHS Ta 3HULLIEHHSA MalrHa Aep)KaBHUX OpraHiB i rpomMaasH, HeobrpyHToBaHe Ta
HeafeKkBaTHE BTPyYaHHA rPOMAaACbKMX OpraHisauin, OKpemMux ocib Yy [isnbHICTb
NPaBOOXOPOHHUX OpraHiB, (akTM He3aKOHHOro npuabaHHs, HOCIHHA | 36epiraHHs
BOrHenanbHoOi Ta XornogHoi 36poi.

MpoinakTka 3104NHHOCTI CTAaHOBUTL BaraTopiBHEBY CUCTEMY UinecnpsMOBaHMUX
AepXaBHUX | FPOMaACbKMX 3axOAdiB LWOOO0 BUSABMEHHS, YCYHEHHsl, OCnabneHHa i
HeuTpanisauil NPUYNH Ta YMOB 3ITOUYMHHOCTI OKPEMUX BUAIB i KOHKPETHUX 3MOYUHIB, a
TaKOX YTPUMaHHS Bi nepexony YM NOBEepPHEHHS Ha 3MOYMHHUI LUNAX OCI0, YMOBU XUTTS
i noBediHKa SAKMX BKa3ylOTb HA TaKy MOXIMBICTb. 3anexHo Big macwTabiB i meTn
3aCTOCYBaHHA NPEBEHTUBHUX 3aX04iB PiBHI NPOMdIiNakTUKM 3N0YMHHOCTI NOAINATLCS Ha
3aranbHO-couianbHWi i cneuianbHo-KpuMiHonoriyHuin [1]. CneuianbHO-KPUMIHOSMOrYHMIA
piBeHb NPOMINaKTUKKN, Ha BIAMIHY BiZ 3arasfibHO-couianbHOro, CrpsMOBaHNIN Ha YCYHEHHS
NPUYMH 3MIOYMHHOCTI UM KOHKPETHMX 3MOYMHHMX MPOSBIB. Moro 3axoam ckeposaHi Ha
OKpeMi KaTeropil 3Mo4mHiB, 0Cib, ranysen rocnogapcrsa TOLWO i flOKanisoBaHi B Yaci Ta
NPOCTOPi CTOCOBHO chep NpaBoOBOro peryrnoBaHHs. [poTtnaia snoynHam, nos’s3saHuM 3
He3aKOHHUM NOBOLKEHHSIM 3i 36POEI0, — Lie He NuLle 1X BUABMNEHHS | po3cnigyBaHHs, ane
M KOMMEKC iHLWNX 3axX0AiB, LLIO BKIHOYaKTb Ail 3 KOHTposto 3a obirom 36poi, 6boenpunacis,
BMOYXOBUX PEYOBMH i BUOYXOBUX NPUCTPOIB, MOYMHAKYUN 3 X BUPOOHMLTBA | 3aKiHYYyOUM
3HULLEHHSM, 3 METOI BUKITHOMEHHS (PaKTiB HE3AKOHHOMO 3aBOJSIOAIHHSA | BUKOPUCTAHHS.
Ak yxe HaronowyBsanocsi, He3akoHHWW ob6ir 36poi mae cBoi ocobnuBocTi. bes ix
ypaxyBaHHs HEMOXNUBO 3anobirtn TakuM 3f0MMHaM. ToMy HeobXigHO BMBYUTU
cneundiky HesakoHHoro obiry 36poi, 3’acyBaTu, siki came Ail AouiNbHO 3acToCoBYBaTU
OIS IOro 3MEHLUEHHS, nigibpaswmn onTuManbHi opmu, 3acobu i meToam.

CycninbHa Hebe3neyHicTb AaHOro KpMMiHaNbHOrO MNPaBOMOPYLUEHHS (3M0YMHY)
nonsirae B TOMY, LUO HE3aKOHHE MOBOMKEHHSI i3 XONOAHOW, BOrHENanbHoOK 36poeto,
6orioBMMKU npunacamm abo BMOYXOBUMK PEYOBUHAMWU CTBOPHOE CMPUSITIIMBI YMOBU Ans
BUMHEHHSI 31104MHIB i3 BUKOPUCTaHHSAM 3a3Ha4yeHuX npeameTiB.

CneuianbHO-KPUMIHOMNONYHMIA  piBEHb NPOMINAKTUKN  3MIOYMHHOCTI MONsrae B
uinecnpsiMoBaHin Aiil Ha KPUMIHOreHHi AeTepMiHaHTUK, MOB’A3aHi 3 OKpeMumMu BuOammu
3M104MHHOT noBediHkK. Taki komnnekcu cneumdivyHMx NPUYMH | YMOB ycyBatoTbCca abo
HEeNTpani3ylTbCa B NPOLECI AiIANbHOCTI BigNOBIiAHMX Cy®’eKTiB, NS AKMX NnpodinakTnyHa
JYHKUIA HanexuTb 40 NpoeCinHMX 3aBOaHb.
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B VYkpaiHi € crneuianbHi gepaBHi opraHu, ONA KOTPUX 3aBAaHHA | QyHKUiT
NpodiNakTUKn — ronosHi, npioputeTHi. Lle cyn, opraHn npokypaTypu, BHYTPILLHIX Cnpas,
nogaTkoBoi Miniuii, Cnyx6bn 6e3nekn YkpaiHn, 1OCTULiT, MUTHA i NPUKOPOOHHA CryXoW,
HaykoBi 1 HaB4YanbHi creuianidoBaHi topuaudHi  yctaHoBu. Cepep cyb’ekTiB
cneviasibHOKPUMIHOMONMYHOrO PiBHA NPOINIAaKTUKN TOSIOBHA POSib HaNeXuTb OpraHam
BHYTPILLUHIX cnpaB. Ix ponb y NpoTUAii 3MOYMHHOCTI BU3HAYAETLCS LUMPOKUM CMEKTPOM
NOBHOBaX€eHb, KOMMETEHUE0, peanbHUMN MOXITMBOCTAMM NS OrnepaTUBHOPOS3LLYKOBOI,
afMiHICTpaTMBHOI Ta KpWUMiHanNbHO-NpoLEeCcyanbHOT AiAnbHOCTI  Wwoao  3anobiraHHs
3r104MHaM, IX MPUNNHEHHS | po3cnigyBaHHs [2].

[o HamBaxnueilwmx cneuianbHUX MNPOdINAKTUYHUX 3axOA4iB LLOAO 3SI0YMHIB,
NoB’sA3aHMX 3 HE3aKOHHWM MOBOKEHHSM 3i 30pO€ly, HanexaTtb crneuianbHi onepadii,
KOTPi NpOBOAATLCA OpraHamMu BHYTPILWHIX crnpas, Hanpuknag «36posi», «BubyxiBkay.
BoHn matoTb Bennknn npodoinaktuyHnn edekT, B IX XO4i BUNyYaeTbCs 3HaYHa KinbKiCTb
306poi Ta BUABNAKTLCSA 0COBU, LLO HE3aKOHHO HOCATb YM 36epiraloTb 306pOot0, a Takox
npuyeTHi o Ti npuabaHHA, BUrOTOBIEHHS, PEMOHTY, nepefadi abo 36yty. CneuianbHi
onepadii 3a3su4an NnpoBoaATbLCA B MacluTabax micta, obnacti abo Bciel Ykpaitn. Cepeg
OCHOBHUX hOPM B3aeMOJil 3a3Ha4YeHUX BiAOMCTB Yy cdepi NpoTuail He3akoHHOMY 06iry
30poi MOXHa Ha3BaTu Taki:

a) BUPOOBEHHA cninbHOI cTpaTerii 6opoTbOM 3i 3NIOYMHHICTIO B AaHin ranysi (Taka
B3aemofid NoBWHHa OyayBaTUCS Ha OCHOBI iHGOPMaUiINHO-aHanNiTUYHOI poboTH, WO
BKMNtOYae aHani3, NporHo3yBaHHSA M OLHKY OisiNbHOCTI);

0) opraHi3auisi i NpoBeAeHHs CNiNlbHUX KOMMIEKCHUX onepauin ana npotungii
3MN104YNHaM, NOB’A3aHMM 3 HE3aKOHHMM 06irom 30pof;

B) pobodi 3ycTpidi 3 MEeTow NiABULEHHA OnepaTUBHOCTI  B3aEMHOrO
iHdpopMyBaHHS, 0OMiH 4OCBIAOM TOLLO.

Haspina HeoOXigHiCTb CTBOpeHHss B cucTemMi [0foOBHOro ynpaBmiHHA KapHOro
po3wyky MBC Ykpaitn ynpaeniHHsa 60poTbbu 3 He3akoHHUM obirom 36poi, boenpunacis,
BUOYXOBUX pevoBMH Ta npucTpois. [Jo uboro ynpasniHHA cnig 6yno 6 npuegHatu n
A03BiNbHY CUCTEMY, siKa HUHI BXOAUTb Y [[0noBHEe ynpaBniHHA rpoMmaacbkol 6e3nekun MBC
YkpaiHn. Take ynpaeniHHs mMorno 6 CTBOpUTU €QUHY aBTOMAaTM30BaHy iHOpMaLinHy

cucTeMmy, sika Bigobpaxkatume ctaH He3akoHHoro obiry 36poi B YkpaiHi. Mu nigtpumyemo
AYMKY, WO eanHa 6a3a gaHnx NoBMHHA MicTUTK [3]:

AaHi Npo nepeMilleHHs Beiei 36pol, sika nepebyBae Ha TepuTopil YKpaiHU, NOYMHA0UK

3 MOMEHTY BMpOobHMUTBA (abo iMNOpPTY) i 3akiH4ytouM yTunisadieto (abo ekcnopTom);

a
a

pesynbTaty NepeBipkn 06niky 30poi Ta 1i PaKTUYHOI KINbKOCTI | CTaHy;
iHpopmauito npo 36poto, Wwo nepedbyBae B po3LyKy, 3 JOKITAAHUM ONMUCOM i TaKTUKO-

TEXHIYHUX, KPUMIHANICTUYHUX, IHLLUNX XapaKTEePUCTUK;

a
a

BIJOMOCTI Npo BUy4eHy 36poto 3 pesynbTatamu il KpUMIHaNICTUYHOIO AOCHIAXEHHS;
BiJOMOCTi Npo 0cCib, B IKMX BUNYy4YEeHO 30pOt0, B TOMY YMCHi NPO OCi0, 3BiNIbHEHUX BiA

KpMMiHanbHOI BigNoBiganbHOCTI y 3B’3Ky 3 4OOPOBINbHO 34aveto.

[eski aBTOpM TakoX NPOMNOHYKTb BUKOPUCTOBYBATU CITIOBECHI MOPTPETU OCIB, B IKNX
BMHHI npmuabanu 36poto. bopoTbba He3akoHHUM 06irom 36poi nocigae ocobnuee micue y
DiANbHOCTI i3 3anobiraHHA 3M04YMHAM, OCKINIbKM KPiM MPUNUHEHHS HE3aKOHHWUX AifHb
Woao 30poi BUMHMKAKOTb, Hanepen i TsHKKI HAcnigku, $Ki MOXYTb HaACTynuTU Mpu
NPOTUMNPaBHOMY 3aCTOCyBaHHI 36pOi.
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[o ymoB, 34iiCHEHHS HEe3akOHHOro 0b6iry 36poi, BiQHOCATLCA couianbHi YMHHUKN,
cepep sikux cnig nepeaycim BuainuTn Baam B obnacTi 061iky M KOHTPOMO MaTtepianbHUX
UiHHOoCTen. Heponikn uiei rpynu HamyacTiwe BUABMSKOTbLCA Y HEe3adoBifbHIN pobOTi
nocagoBux ocib i3 3abeaneyeHHs CXOPOHHOCTI BOrHenarnbHol 36poi, 601MoBMX npunacis,
BUBYXOBUX MPUCTPOIB | BUOYXOBUX PEYOBUH; B HEE(EKTUBHOCTI MOTOYHOIO i HACTYMNHOIO
00niKy M KOHTPOMO sK PYHKLUiN ynpaeniHHA. HagiTb mMatoum HeobxigHi cunum i kowTw,
KepiBHUKW BigNOBIgHMX NMigPO34iNniB, HanYacTille BOEHI30BaAHUX | 3aBOAIBBUIOTOBIIOBAYIB,
He 3abe3nedvyloTb HaNeXHUM YMHOM HanexHuh obnik i 36epexeHHs npeameTis
030POEHHS, BUKNIOYAKUYN MOXIMBICTb 3NOYMHHUX 3a3iXaHb.

Cepeny TronoBHMX MNPUYMH Ta YMOB  HaUiOHaNbHOrO  XapakTtepy  LWoao
TpaHCHaUiOHaNbHOI 3MTOYNHHOI LIANBHOCTI Yy cdepi He3akoHHOro ob6iry BorHenarnbHOi
30pOi MOXHa BU3HAYUTU Taki: HeedEeKTUBHE pEerynioBaHHS E€KOHOMIKWU AepxaBwu y i
nepexigHMn nepiog 3 HeaganTOBaHMM 3ano3vyeHHsM  3apybikHux mopenen i
pedopMyBaHHS; LIBUOKONIMHHA fibepani3auia eKoHOMIYHOT AiANbHOCTI Ta NPUCKOPEHI
TEMNU npuBaTtM3auil Ha TNi 3MEHLIEHHS HauioHanbHOro BMPOOHMUTBA; Aedopmauisa
couianbHOI chepun gepxaBu, BIOCYTHICTb CcepefHbOro Kracy; AyXOBHa Ta igeosnoriyHa
KpU3nm  MOparnbHO-MCUXOMONYHOro CTaHy CycnifibCcTBa; npedepeHuiss HaceneHHs M
Madio3HOro crnocoby XUTTsA, edekT 3BUKAHHS CyCMifibHOI CBIQOMOCTI 4O OpraHi3oBaHoOi
3M104YMHHOCTI; BIiAMOBIOHO A0 reornoniTUYHOro po3TallyBaHHA YKpaiHW, BUKOPUCTAHHS i
TEpUTOPIi 9K 30HU TpaH3UTy 36poi 3 KpaiH-BUPOOHUKIB, 3anuLIEHHA camMe B Hallin
JepXaBi BenuKkoli 4YaCTWUHM  CKMajiB  BICbKOBOrO  ManHa  pagsiHCbKOl — apMil;
HeJOCKOHaniCTb CUCTEMU KOHTPOSO 3a BOrHenasnbHOK 30pOoE€to, WO nonsrae y BigomMyin
pO3’€QHAHOCTI; BIACYTHICTb YIiTKOro noAinly KOMMNEeTeHUii MK MNpaBOOXOPOHHUMU
opraHamu, siki 34iNCHIOTb BOPOTEOY 3 HE3AKOHHUM 0BIrom 36pOoT; HEe HaNEeXHUM YNHOM
obnalwToBaHIiCTb AepXXaBHMX KOPAOHIB i He 4iTKO HanarogxeHa poboTta MUTHOI Ta
MirpauinHoil cnyx06; BiACYTHICTb Y 3aKOHO4ABCTBI FONTIOBHOMO AOKYMEHTA, KM 61 NOBHOKO
Mipolo perynioBaB o0ir BorHenanbHol 36poi Ta iH. OgHak, rofoBHOK MNPUYNHOD
PO3rNSHYTOr0 HaMu SIBMLLIA, Ha HaLWy AYMKY, € HasIBHICTb Ha TepuUTOpIl HaLoi gepXasu
30pOMHOrO KOHMNIKTY.

Y cyyacHMX ymoOBax BWHWUKNA HEOOXIOHICTb MPUAHATTA Ha AepXXaBHOMY pPiBHi
OCHOBOIMOSIOXHOIO JOKYMEHTa MpO OCHOBMW AepXXaBHOI MONITUKN Yy cdrepi KOHTPOMo 3a
030pO€EHHAM. HeoOXigHICTb MPURHATTA Takoro OOKyMeHTa obymoBneHa KpUTUYHUM
ctaHoMm o06iry 36poi B YKpalHi, WO BUpaXaeTbCsd B 1  HEKOHTPOSbOBaHOMY
PO3MOBCIOAKEHHI. TOMY BaXNMBOro 3Ha4YeHHs1 HabyBae po3pobka KOHUEeNUii AepXaBHol
NOMiTUKM LWOAO KOHTPOMNK 3a 036poeHHsIM, po3paxoBaHOl Ha TpuBanuu nepiog. Ls
KOHUenuia Mmae 060B’A3KOBO BigobpaXkaTu CyyvacHW CTaH i TeHAeHuil obiry 36poi Ta
KOMNNeKCc 3axodiB Ans 3anobiraHHs HEe3akOHHWM AisiM 3 Heto. Jluwe Takui KepiBHUK
AOKYMEHT [O03BOJSIMTb KOHLEHTPOBAHO Ta UiNecnpsasMoOBaHO YCyBaTM HeraTuBHI
AeTepMiHaHTM B JdaHin  ranysi W 3abe3neuutb ymMoBM [Ansi 11 HOPManbHOroO
dPYHKLIOHYBaHHS.

Cnucok BMKOpPUCTaHOI NiTepaTypu:

1. KpumiHonoria : HaB4anbHui nocibHuk / O.M. xyxa, B.B. Bacunesuy, O.I".

Konb Ta iH. ; 3a 3ar. pea. A4-pa topua. Hayk, npod. O.M. xyxi. — K. : ATika,
2009. - 312 c.

2. 3a paHumun [enaptameHTy iHpopmauinHux TexHonorin MBC YkpaiHu.

78



3. OukaeB C. O komnnekce mep no ycuneHumto 6opbbbl OB € He3akoHHbIM
obopoTom opyxus / C. dunkaes, . KypbaHos // YronosHoe npaBo. — 1999. — Ne
3.-C.121-123.

Nentox OneHna OnekcaHapiBHa

KypcaHT 3 kKypcy [BH3 «[JHinponeTpoBCbKUIN SEPXXKaBHUN YHIBEPCUTET
BHYTPILLHIX cnpaB» M. [IHinponeTpoBCbK

HaykoBui kepisHuk: Labnuctui B.B.

KaHOu4aTt lpuanyHUX Hayk, JOUEHT

TOPriBIA nioabMu AK NOPYLWEHHA NMPAB NNIOOAUHU

MpuunHn Ta nepegymoBu Toprieni nogbMy B YKpaiHi 3'sBMAMCA SK HaAcnigok
3pOoCTaHHA 6e3pobiTTa, 3MEeHLWEHHS acUrHyBaHb Ha MNporpaMy couiasibHOro 3axucTy,
3y60XiHHS HaceneHHs. H13bkui piBeHb A0XOAIB LWUTOBXAE rpoMaasaH YKpaiHu Ha NOLUYKK
pob0oTK 3a KOPAOHOM HaBiTb 6€3 3HaHHA MOBM | NPaBOBMX 3HaHb, 6e3 kBanidikauii, Ha
HeneranbHUX YMOBax, WO BOAHOYAC 3yMOBIIOE iX nepexia 4o rpyn pusunky. Tak, y 2012
poui no gonomory Ao MixkHapo4HoI opraHisadii 3 mirpauii 3sepHynuch 945 xepTs TopriBni
nogbmu 3 Ykpainn. OpraHamm BHYTPILLHIX cnpaB YkpaiHu ynpoaosx 2012 poky BUSBNEHO
155 dpakTis TOPriBMi NtOAbBMK, ycTaHoBNeHo 187 noTepninux Big Toprieni nogsmu, y Tomy
yucni 124 XiHkn, 14 HeEnoOBHOMITHIX Ta 2 ManoniTHIX. |HWUMM NpaBOOXOPOHHUMMN
opraHamun YKpaiHn NpUNUHEHO OiAnbHICTb 34 3MOYMHHUX TPYN 3aranbHOK YMCESBHICTIO
82 ocobwu [1].

MoTpeba BUABNEHHA NPUYNH Ta NepeayMOoB TOpriBni NogbMu B YKpaiHi 3ymoBneHa
NOLUMPEHHAM NPOTUMNPABHOIO SBULLA 4O TPaHCHaUiOHaNbHUX MacTabiB, MOSBOK HOBUX
TEHOEHLM Ta 3arpo3, 30KpemMa: 31104MHLi cTanu BUKOPUCTOBYBATU HOBITHI penpoOayKTUBHI
TexHosoril, 36inblmnack KinbKiCTb BUNAAKIB “CeKkcyanbHOro Typusamy”, B TOMY 4YUCHI
ANTAYOro, KOMEpUINHOI CekCcyanbHOI ekcnnyartauii AdiTen, 30kpema 3 BUKOPUCTaHHSAM
HOBITHIX IHpOpPMaUIMHUX TexHosorin. [Jo rpynn puaunky, KpiM >KIHOK i OiTEeN, OCTaHHIM
4YacoM CTanu NoTpannsaTyM YOSOBIKM npaue3gaTHoro Biky. HesBaxakoum Ha 3HaYUMICTb
uiei npobnemun i BENUKNIN CyCninbHUIN iHTEPEC OO0 HEel, EANHE BU3HAYEHHS CyTi TOpPriBni
nogbmu 3'asunocs gaktuyHo y 2000 p. y MNMpoTokoni no nonepeaXeHHIo Ta NPUNUHEHHIO
Toprieni NoAbMK, 0CoOBNMBO XiHKaMK Ta OiTbMMW, Ta NOKapaHHi 3a Hel, KU OOMNOBHIOE
KonseHuito OOH no 60poTbbi 3 TpaHCHaLiOHAaNbHOK OPraHi30BaHOK 3MOUYMHHICTIO [2]. AK
i paHiwe, nigxoouM OO BU3HAYEHHS TOPriBMi JIOAbMU 3anvalnTbCa AUCKYCINHUMU, LLO
HeoJHOpPAa30BO aHarsnidyBana aBTop Ta iHWi gocnigHuku . BogHovac cnocTepiraloTbeA
3MiHM y BUBOPI X NPIOPUTETHOCTI.

Tak, 3aBOsKM aKTUBHIA AOianbHOCTI MikHapogHOI opraHisauii npaui, akueHTu
3MiwyoTbea y 6ik po3rnagy npobnemu yepes NpnamMy HeraTMBHUX HacnigkiB rnobanisadii,
po3noainy TpyaoBUX PECYPCIB Yy CBITOBOMY Ta perioHanbHOMYy MacliTabax, y KOHTEKCTI
BUMYLLEHOI TPYyAOBOI Mirpadil Ta npumycoBoi npaui. lNepcnekTuBHUMN pesyrbTaTtamu
MOro 3aCTOCyBaHHS € HEOOXIQHICTb 3MiH y cdhepi 3aNHATOCTI, CTBOPEHHSA HaNeXHNX yMOB
poboTK, WO € AyXKe akTyanbHUM Anga YkpaiHv. [nga 6inbwocTi npeacTaBHUKIB AepXXaBHUX
opraHiB, NepLu 3a BCce NPaBOOXOPOHHUX, TOPriBMS NoabMU PO3rNagacTbCsa SK npobnema
B6opoTbbu 3i 3noumnHHicTio. CTparteria npoTuail i1 cknagaetbca B LUbOMY BUNagKy B
3aCTOCYBaHHi KpMMiHANbHOro NoKapaHHs, PO3BUTKY MiXKHApOLHOI KoopauHauiil Ain nosiuii
Ta iHWKMX 3ax0AiB, WO AalTb MOXIMBICTb Binbll e(peKkTMBHO nepecnigyBaTi 3rI0HMNHLIB.
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Taka cTpaTeria € MPOAYKTUBHOK B KOHTEKCTI (POpMyBaHHS KOMIMIEKCHUX 3axois
npotuaii. BBaxaemo, IO yBara B Hi Mae aKkUeHTyBaTUCA Ha TpaHCHaUiOHanbHOMY
XapakTepi 3M04MHIB Yy Ui cepi, popmMyBaHHI BiANOBIAHMX MiKOEpXaBHUX yrog Ta
opraHisauinHnx 3ycunb no 6opoTbbi i3 Toprisneto nogbmu, 6e3 Yyoro epekTBHa NpOTUAiSA
He MOXe 3AiMCHIBaTUCA. PO3KPUEMO 3MICT OCHOBHUX MPUYMH Ta NepeaymoB Toprieni
nogbmun. CborogHi Wi NPUYNHN € KOMMNIIEKCHUMUM Ta B3aEMOMNOB’A3aHNMU. 30Kpema, SKLLO
po3rnagaTty TOPriBm NMogbMU SK CBITOBUN PUHOK, TO XXEPTBU TOPriBMi CTAHOBUTUMYTb
npono3uuito, a KoOpyMnoBaHi  poboTodaBui  4YM  CeKkcyanbHi  eKkcniyaTtaTtopu
npencraBnATb NONUT. Mpono3unuii XxepTB TOPriBni II0AbMU CNPUSIOTbL YAMAIIO YNHHUKIB,
30Kpema:

- GigHicTb, NpMBabNMBICTb YABHOIO KPaLLOro XUTTS 3a KOPAOHOM;

- cnabki couianbHi Ta EKOHOMIYHI CTPYKTYPU;

- 0e3poliTTS;

- OopraHisoBaHa 3M04YNHHICTb, HE3aXULLEHICTb Bid HET,

- HaCcUIbCTBO NPOTU XIHOK Ta AiTen, ANCKPUMIHALISA XKIHOK;

- KOpYMMOBaHICTb Braau;

- noniTM4yHa HecTabiNbHICTb; — 36PONHI KOHMNIKTN Ta iH..

3pOCTaHHIO NONUTY Ha TOPTIBMIO NMOABMU CAPUAIOTL TaKi YUHHUKN,

SIK: — CeKcyalbHa iHQYyCTpis; — eKkcnfyataTopcbKa npaus.

MpaBOOXOPOHHI OpraHn YKpaiHM 3iTKHYNMCb 3i 3ro4YMHamu, MOB’A3aHNUMK 3
TopriBnet nogbMy Ha nodatky 90-X pOKIB MUHYNOro CTOMITTS. YKpaiHa nepliok 3
NOCTPaAsAHCLKMX KpaiH Bu3Hana npobnemy TopriBni  niogbMy sk OgHY 3
HanHebe3neyYHiWwmnx s CycninbcTBa, pe3ynbTaToM 4Yoro crano seedeHHs B 1998 poui
0o KpumiHanbHoro kogekcy YkpaiHm ctatTi 124-1 «TopriBna nogbMmy».Ctatta
nepenbavyana BianoBiganbHICTb 3a TOPriBNO NIOABMU Y BUrNA4I No36aBneHHs BOMi Ha
cTpok Big 3 0o 5 pokie. Y 2001 poui 6yno npunHATO HOBMMA KpuMiHanbHWn KOOeEKC
YkpaiHn. Mipa nokapaHHs cTana >XopCTKiwoto [4].

Y Haw 4yac cekcyanbHUW Typu3M Ta AuTSYa nopHorpadisa ctanu iHgycTpiaMu, sKi
LUMPOKO BIigOMI B YCbOMY CBITi WO PO3MNOBCIOIKYIOTLCA Yepe3d Taki TexXHOsoril, 4K
IHTepHeT. Lo cTocyeTbca ekcnnyaTtaTopCbKOl npaui TO LeW YMHHUK TakKoX Crpude
CBITOBUW MONUT Ha AeleBy Ta HeneranbHy pobody cuny. Came GigHIiCTb Ta BIACYTHICTb
€KOHOMIYHUX MOXITMBOCTEN POBUTL YOMOBIKIB, XIHOK Ta AiTen NOTEHUINHUMUN XepTBamu
TOprisuiB NOAbMU, MOB’A3aHMMU 3 MDKHAPOLHUMM 3M0YUMHHMMM opraHisauismu. Xoya
nepeBaXKHO XIHKW Ta AiTM CTalTb OCOBMMBO BpasnMBMMM MOTEHUINHUMW XepTBamu
cekcyanbHOI iHAycTpii. TopriBns noabMU TakoX BKMAovae y cebe ocib, skux 6yno
npo4aHO Ha PWUHKY npaui, Ha BUMPOOHMLUTBO, CiNbCbKOrOCNoA4apChbKi NraHTauil Ta iHwy
npuHU3NmMBy poboTy [3]. SAKWO Aekinibka pPOKIB TOMY TOMAOBHMM YMHHUKOM 6yno
6e3pobiTTa, TO CbOroAHI HaronoLWyeTbCA HE CTiNbKN Ha 6e3pobiTTi Sk Npu4nHI BGigHOCTI,
CKINlbKW Ha OyXe HU3bKMX 3apobiTkax, dKi He AOoTArylTb OO MexXi BigHOCTI, HaBiTb 3a
BMCOKOKBasicpikoBaHy npauio (nikapi, MeaudHi npauiBHUKWA, BUYUTENi, cepen  AKuUX
abcontoTHa BinbLiCTb — XiHKK), WO cnpuynHioe BigHicTb | 6e3Buxiab. Tak, y cdepi
TopriBni nogbMu BUAINATb HACTYMHI KaTeropii HaceneHHs YKpaiHu:

- XiHKM 9K npaBuno, BikoM Big 18 go 30 pokiB cknagatoTb 3HaAYHY OiNbLIICTb

noTepninux i eKcnryaTytoTbCHA NepeBaXHO B CEKC iHOYCTPIl, XiHKM CTapLUOro BiKy B SAKOCTI
AOMOrocrnofapok, LWBayoK, MUAHWULL NOCYAY TOLLO;

- 4OonoBikM 30e6inNboro BMKOPUCTOBYKOTbCA SK poboda cuna B CiflbCbKOMY

rocnogapcTsi, Ha OyAiBHUUTBI Ta y cdhepi HagaHHS PiIBHOMAHITHUX NOCAYT;
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- OiTM  BTATYIOTbCA Y  3aHATTS  NPOCTUTYUIEID, BUKOPUCTOBYOTLCA Y
nopHorpadivyHoMmy Bi3HeCi, HeneranbHOMY YCUHOBIEHHI abo yooyepiHHi, xxebpakyBaHHi Ta
TpaHcnnaHTauii opraHiB, a Takox K gewesa poboya cuna Ha HekBanigikoBaHMx poboTax
abo po3MNoOBCIOAKEHHI HAPKOTKKIB cepep nianiTkiB.

OTXe, 0O OCHOBHUX Pi3HOBMAIB TOPriBMi NIOABMW Hanexartb: TOPriBns foabMun 3
METOK CeKCyaribHOI eKcrnnyaTauil NIoAuHKW; TopriBna niogabMu 3 MeTOo  TPyaoBOIl
eKkcnnyaTauii; TopriBns NOAbMU 3 METOK BMKOPUCTAHHSA y XebpakyBaHHi; TopriBns
nogbMy 3 METOK BUKOPUCTAHHSA Y BUrOTOBIIEHHI MOPHO NPOAYKLUil;, TOpriBnsa fitogbMun 3
METO BUITYYEHHS OpraHiB.

Cnucok BMKOpUCTaHOI niTepatypu

1. 3BiT npo cTaH peanisauii gepxaBHoi Nonitukn y cdepi npoTtuaii Toprisni niogsmn y 2014 poui
(migrotoBneHo MiHicTepcTBOM couianbHOI nonitukn Ykpaiuum). // [EnektpoHHuin pecypc] -
Pexum goctyny: http://www.mlsp.gov.ua/labour/control/uk/index.

2. Kosak B.A. KpumiHanbHa BignoBiganbHICTb 3a TOPriBAKO NIOAbMU: YU PYXAEMOCH Y BipHOMY
HanpsiMky? // KpumiHanbHe npaBo YkpaiHu. — Ne 1. — 2006. — c. 56-61. 3. Toprisnst nloagbMu B
YkpaiHi. 1 [EnekTpoHHMI pecypc] - Pexum poctyny:
http://www.ukrreferat.com/index.php?referat=72710

4. 0O630p MexaHW3MOB, CPeACTB M MpaBOOXpPaHWUTENbHbIX Mep Ans 6opbbu C ToproBnen nwabmMu B
YkpawuHe / C. Kpuowees, B. Kyu, B. Cobones. — K.: MOM, 2006. — 111 c.

5. ToctaHosa KMY “lMpo 3aTBepaXeHHs TMNOBOro NOMOXEHHS Npo peabinitTauito Ans ocid,wo notepninu
Big Toprieni nogbMm» Big 27.06.2003p.// www.kmu.gov.ua.

INlemeceBa AniHa BonogumupiBHa
Cnyxay  marictpatypn  dakynbTeTy  NiaroToBKU
daxisuiB Anga nigpo3ainis cnigcrea
ABH3 «[HinponeTpoBCbKNA AepKaBHUN YHIBEPCUTET BHYTPILLIHIX CnpaB»
M. [JHinponeTpoBCLK
Haykosui kepiHuk: Labnuctuin B.B.
KaHAMAaT LPUONYHUX HAYK, OOUEHT

3JT04MHN NPOTU CTATEBOI CBOBOAU TA CTATEBOI HEQOTOPKAHOCTI
OCOBU AK OB’E€KT KPUMIHONOIN4YHOIro AOCHIAXKEHHA

KoHcTuTyuia YkpaiHn y cT. 3 nporonowye, Wwo noguHa, i Xutta i 340poB’d, YecCTb i
rigHICTb, HEOAOTOPKAHHICTL | Be3neka BU3HaOTLCA B YKpaiHi HAMBULLOK COLanbHOK LIHHICTIO
dopmi [ 1]. 3abesneyeHHs 3axnUCTy couianbHUX LiHHOCTEN 34INCHIOETLCSA BaraTtbMa 3akoHamMm Ta
Nig3akoOHHUMM akTamKn Halloi aepXkaBu, ogHUM 3 akux € KpumiHanbHuin kogekc Ykpaiuum (Oani —
KK YkpaiHu). Ha »xanb Benuka KinbKicTb couianbHUX LIHHOCTEN, a TaKoX NPUPOLHi NpaBa NoguHM,
aki 3a KoHcTuTyuieto YkpaiHu BM3Ha4yaloTb 3MICT | CNPAMOBAHICTb AIANLHOCTI Aepxaswu,
NOPYLUYETbCA BYMHEHHAM 3M04MHIB. 3MOYMHM nNpoTM cTaTeBOi cBoboam Ta craTeBol
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HeJOTOPKAHHOCTI 0COOM € OAHMM i3 BUAIB 3NO4YMHIB, SKi nependayaroTb NOPYLUEHHS coLianbHUX
LiHHOCTEN Ta NPUPOAHIX MpaB NOAWHW, BiAMNOBIAANbLHICTb 3a BUMHEHHA sikuMX, nepenbdayeHa
posaginom V (cT. c1.152-156) KK Ykpainu [2].

3a gaHnmmn MiHictepcTBa BHYTpIWHIX cnpas (gani - MBC) Ykpainu, y 2001p. KinbKicTb
NOPYLUEHNX KpUMIHaNbHUX CnpaB 3a 3M04YMHW MpOTU cTaTeBoi cBoboguM Ta cTaTeBoi
HeaoTopKaHOCTi ocobu ctaHoBuna — 1947, y 2002 — 1994; y 2003 — 2180; y 2004 — 1988; y
2005 — 1929; y 2006 — 2114; y 2007 — 1898; y 2008 — 1995, y 2009 — 1698, y 2010 — 1348,
y 2011 — 1348, Ta 3a gaHumm NeHepanbHoi [Mpokypatypu Ykpainu (gani — 'MY) y 2013 poui —
1114, civeHi-xoBTHi 2014 poui — 824. Lli noka3HMKu CBig4aTb HE NPO HNU3bKMI PiBEHb BUMHIOBAHMWX
3104MHIB, @ NPO BWMCOKY MATEHTHICTb 3M0YUHIB NPOTWM CTaTeBoi cBOGOAM Ta HELOTOPKAHHOCTI
ocobw.

Ocobnuey yBary npusepTtae Ton akT, WO PO3MNOBCIOIKEHHS Ta BUKOPUCTAHHS NMPOAYKLl,
sika nponarye KynbT HAaCUNbCTBA, XXOPCTOKOCTI Ta cekcyaribHOI po3nyCcTu, Nopss i3 HapKoMaHieto
Ta ankoroniamMom € Of4HMM i3 BU3HaYanNbHUX OakTopiB, SKi BNIMBAKOTbL Ha CBIAOMICTb NHOANHM,
Nnpu3BoOAATb A0 MOpanbHOI Aerpagadii Ta CTPIMKOro 3pOCTaHHS PiBHSA 3MOMMHHOCTI, 0cObnuBo
cepen mornogi (ManoniTHiXx Ta HEeMOBHOMITHIX), SIKi B LbOMY KOHTEKCTi € HanbinbL BpasnuBoro
YacTMHOK HaceneHHss YKpaiHu. 3NouuMHHICTL Ta AeBiaHTHa noBefiHka pgepani  Ginbwe
NpoSABNSAOTLCS Yy NOBEAiHUI Ta cnocobi XUTTS MOMoAi, a 3MOYMHU Ta iHLWWI NPaBOMOPYLLEHHS
CMPOBOKOBAHI AOCTYMHICTIO Ta NOLMPEHICTIO NpoAyKLiT BKazaHoi kaTeropii. L|i HeraTusHi baktopu
NposABASATLCH Y CBIAOMOCTI i CTepeoTnnax cekcyanbHOl NoBeaiHkM B CycninbCTBi, aedopmadit
ctateBOoi Mopani. 3agoBONEeHHA cekcyanbHUX noTpebd BCe yvacTiwe  34INCHIoTLCS
npoTunpaBHMMK cnocobamu. [Npobrema 3axmucTy nNpas i 3aKOHHNX iHTepeciB 0cobuncTocTi y cdepi
cTaTeBMX BIQHOCUH B OCTaHHI POKM NMpuBEpTaE 00rpyHTOBaHy yBary rpOMafCbKOCTi.

3anobiraHHA Ta NpoOTUGIS BYMHEHHIO LIMX 3IIOYUHIB € OCHOBHOKW MNepeayMoBOK (hOpMyBaHHS

KyINbTYpU 5K YKpaIHCLKOro Hapoay B LiNoMy, Tak 1 OKpeMoi NI0gUHU.
Y 3B’A3Ky 3 LM JOCRIMAKEHHSA KPUMIHONOTYHOT XapakTePUCTUKN 3NOYMHIB NPOTU CTaTEBOI
cB0bOOOM Ta CTaTeBOI HEQOTOPKAHHOCTI OCOOU 3 METOHO iX MONEPEAXEHHS € aKTyalbHUM.

Ha OymKy okpeMmx BYEHMX, cTaTeBa 3II0MUHHICTb ABMSIE COBOK CYKYMHICTb 3MOYMHIB,

CNpsiMOBaHUX NPOTK CcTaTeBOI CBOOOAN Ta cTaTeBOl HEAOTOPKAHOCTI 0CObU, SIKi BUMHIOOTLCS i3
3aCTOCYBaHHAM Qi3N4HOrO, NCUXIYHOrO HacUnNbCTBa abo 3 BUKOPUCTAHHAM 6e3nopagHoro ctaHy
noTepniniol ocobu 3 MeTOK 3a40BOSIEHHSA CeKcyasibHOT NOTpebu y npupoaHin abo y 3604eHin
dopwmi [3, ¢.112].

Ha Hawy aymky, He ang BCiX 3noyunHiB nependadeHux Posginom V (cT. ¢1.152-156) KK
YKpaiHn xapakTepHOK 03HAKOK € 3aCTOCYBaHHA di3U4HOro Y NCUXIYHOIo HaCWUNbCTBA BiAHOCHO
notepninoi ocobwu [4]. Hanpuknag, y ct. 156 KK YkpaiHn «Po3belleHHs HEemnoBHOMITHIX»
3acTocyBaHHS ByOb-AKOro HacurbCTBa He € OBOB’A3KOBOID O3HAKOW, LLO CYTTEBO BMMMBAE Ha
noganblly XapakTepucTtuky ctaTteBux 3IT04UHIB.

Mg KPUMIHONOrYHOK XapakTEPUCTUKOK 3MOYMHIB NMPOTM cTaTeBoi cBoboan Ta
cTaTeBOl HeOOTOPKaHOCTI OCOOM pPO3yMilOTbCA BiAOMOCTI MPO piBEHb, KOoeqilieHTw,
CTPYKTYPY 1 OUHAMIKY 3M104UHIB, ONMC OCOBUCTOCTI TUX, XTO iX YYMHSE, MOTMBU 1 Lini iX
31104MHHOI NOBEAIHKKN, XapaKTepucTMka ocobncTocTi noTepninoi ocobu, ocobnmeocten ii
NoBeAiHKK, a TaKoX AaHi NPO NaTEeHTHICTb LUMX 3M04KMHIB[5, ¢.53].

3akoHogaBeupb B Po3agini V KK YkpaiHn 3noumHu npotun ctateBoi cBoboau Ta
cTaTteBOi HeOOTOPKAHHOCTI ocobwu, BIAHOCHO MOTEPMINOro BXWBAE TEPMiH «ocobay, B
HayKkoBUX npausax OinblUIOCTi BYEHWX, OCTAHHI 3aCTOCOBYKTb TEPMiH «OCOBUCTICTbY
BiHOCHO 3MNOYMHLUSA, TOMY BMHUKaE 3a YBaX/MBE MNUTaAHHA 4YOMYy OO MNOTEepninoro
3aCTOCOBYETLCSA TEPMIH «0cobay, a 4O 3M0UYMHUA «OCOBUCTICTE»? Ha faHun MOMEHT ue
NUTaHHA 3annLWaeTbCa SOBOSI OUCKYCIMHUM cepep, BYEHUX.
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HeobxigHoto nepenymoBo0 ANns 3abe3neyvyeHHs KOHTPOMK Hah 3MOYMHHICTIO Ta i
NoMnepe;KEHHST € 3HaHHS CrpaBXHiX MaclTabiB 3MOYUHHOCTI, ONEepyBaHHSA MOKa3HUKaMKU i
aKTUYHOro CTaHy, a He NnLE TiEl YaCTUHW, WO AicTana BigobpaxkeHHs B 0QiLiHMX MaTepianax
KpUMiHanbHOI cTaTucTuku [6, c.454].

Oco6nuBy yBary npueepTtae Tol pakT, Lo PO3NOBCIOAXKEHHSA Ta BUKOPUCTAHHS NPOAYKLUIl,
sika nponarye KynbT HaCUNbCTBA, )XOPCTOKOCTI Ta CEKCyaribHOI PO3NyCTU, Nops4 i3 HapKOMaHiewo
Ta ankoroniaMoMm € OAHWUM i3 BM3Ha4anbHUX hakTopis, AKi BNAMBaOTbL Ha CBIAOMICTb NIOANHWK,
nNpu3BoAATL OO0 MoparbHOi Aerpaauii Ta CTPIMKOro 3pOCTaHHS PiBHSI 3MOYMHHOCTI, 0COONMBO
cepen mornogi (ManoniTHiXx Ta HENOBHOMITHIX), AKi B LibOMY KOHTEKCTi € HanbinbLlw BpasnuBolo
4YaCTMHOK HaceneHHs YKpaiHu.

MpoTngia 3noumHam npoTu cTaTeBOi cBOOOAM Ta CTaTeBOI HeOgOTOPKAHOCTI ocobwu
NMOBMHHA NPOBOANTMCS B KOMMNIEKCI NonepeaxyBanbHUX 3axoqis. Ha aepxaBHOMY piBHI cnpuaTu
BMPILLEHHIO XMTMOBUX Npobnem, 3aMHATOCTI MonoAi Ta opraHiszauii 4o3Binns. TakoX NnoBMHHA
edeKTUBHO nNpoBoaMTMUCa 6opoTbOa 3 ankoroniaMoM, HApPKOMAaHIED | TOKCUKOMAaHIEH.

OTxe, gocnigKeHHst KPUMIHONMOTIYHOT XapaKTEPUCTUKN 3NOYMHIB MPOTK CTaTeBOi cBoboan
Ta cTaTeBOl HEJOTOPKAHHOCTI 0CObWK, B HaLLl Yac, KONW Lii 3NT0MMHKU NOCiAaoTb Aaneko He OCTaHHE
MicLle B KpUMiHamMbHIN cTaTUCTULI, | Lie BCe Npu TOMY, LLO 3M0YUHN SaHOI KaTeropil MatoTb Ayxe
BENUKY YacTKy NaTEHTHOCTI, € AyXe akTyanbHOW, Ha MeTi SKOro NMOBWHHO CTOATWU AeTanbHe
BMBYEHHS CcnocobiB, MPUYMH, AMHAMIKY BUMHEHHS] AAHUX 3ITI0HUMHIB Ta po3pobka LWAxiB npoTuaii,
3anobiraHHA Ta NpodinNakTUKM CTaTeBMX 3MOYMHIB.

Cnuncok BUKOPUCTAHOI NiTepatypu:

1. KoHctutyuisa Ykpainu // Bigomocti BepxosHoi Pagn YkpaiHn. — 1996.

2. KpumiHanbHui Kogekc Ykpainu // BigomocTi BepxosHoi Paau Ykpainum (BBP), 2001, Ne 25-26// Pexum
poctyny [enektpoHHun pecypc] // hitp://zakon4.rada.gov.ual/laws/show/2341-14/page5

3. KpwumiHonoris: 3araneHa Ta Ocobnuea yactvHu: nigpyyHuk / I. M. OanbwuH, B. B. FoniHa, M. HO.
Banywicbka Ta iH.; 3a 3ar. peg. B. B. l'oniHwn. - 2-re Bug. nepepo®. i gon. - X.: MNpaso, 2009. - 288 c.

4. KpumiHanbHui kogeke Ykpainu: HaykoBo-npakTuyHuin komeHTap. 3a pea. A.M. bownko, J1.I. Bpny, B.K.
Mpnyk Ta iH. pexum aocTyny [enexTpoHHMI pecypc] I
http://legalexpert.in.ua/komkodeks/uk/81uky/1833-152.html.

5. JlyHees B.B. lOpuanyeckas ctatuctuka: yuebHuk / B.B. IlyHeeB. — M. : KOpucts, 2007. — 349 c.

6. [lybaHoBa O.B. JlaTeHTHIiCTb 3rBanTyBaHHS: piBEHb Ta OCHOBHI dhakTopu AeTepminHadii / O.B. N'ybaHoBa
/I OepxaBa i npaBo. — 2007. - Ne36. — C. 454-460.

MoBuaH AniHa

CTyAeHTKa 3 Kypcy topuanyHoro oakynsteTy
IOBH3 «HauioHanbHWi ripH1unn
yHiBepcuteT» M. [IHinponeTpoBCLK
HaykoBui kepiBHUK : JleHb B.B.

Mpodhecop kaenpun KpMiHanbHOro npasa
Ta KPUMIHONOTIT, K.}0.H., OLEHT
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AKTyarbHIiCTb TEMM Monsrae y TOMy, LLO OOHIE 3 OCHOBHUX (PYHKUiN AepxaBu, 3rigHo 3
KoHcTutyuieto YkpaiHn, € 3abe3neyeHHst 1l eKOHOMIYHOT 6e3nekn, OOHUM i3 YMHHUKIB

SIKOr0 € CTBOPEHHSA YMOB A4J151 rapMOHIMHOro pO3BUTKY BCiX cdpep eKOHOMIKU KpaiHu [1].
3HayHy pornb Yy LbOMY MpOUECi Bigirpae ByrinibHa NPOMMUCIIOBICTb SK €OMHE DKEeperio
oAep’KaHHA NOTPiIGHOT HaLLin KpaiHi enekTpoeHepril 1 Tenna.

MeToto AaHOi CTaTTi € aHani3 3aranbHOi XapakTePUCTUKN OCOBUCTOCTI 3MTOYNHLA, KOTPUA YYMHSE
3M04NHKM Y chepi BYTiNIbHOI MPOMMUCIIOBOCTI.

30iMCHEHUN aHani3 iCHYYMX KpUMIHaNbHUX cnpas y €ANHOMY peeCTpi CyA0BUX pilleHb

Aae 3MOry BM3HauUUTM Hanbinbll MNOWMPEHi KpUMiHANbHI  NPaBOMOPYLUEHHS, SKi
BUMHAIOTLCA Y ranysi ByriflbHOT NPOMUCIIOBOCTI:

1. 3no4unHu npotn 6esnekn BUPpOOHULTBA. A CaMe: nopylieHHs BUMOTr 3aKOHOAABCTBA
npo oxopoHy npaui (cTaTTa 271 KpmumiHanbHoro Kogekcy YkpaiHu) Ta NOpyLeHHS npasun
Gesnekn nig 4Yac BWKOHAHHA pobIT 3 nigBuweHo Hebesnekow ( cratra 272
KpumiHaneHoro Kogekcy Ykpainn).

UucneHHi poboTH, WO BUKOHYKOTbCA Ha BUPOOHWUUTBI, XapaKTepusyrTbCH
NigBMLLEHO HEBE3NeKor, OCKINbKN BipOrigHiCTb HAacTaHHs Hebe3neyvHol WKoan npu ix
BMKOHaHHI HabaraTo Bu1LLa, HiXX Npu 3Bu4anHnx podortax. BignosigHo Ao 3akoHy YKpaiHu
«lMpo oxopoHy npaui» Big 14 xoBTHA 1992 p. nepenik Takux pobiT 3aTBEpPOKYETLCS
[lepxaBHMM KOMITETOM 3 Harnsggy 3a OXOpoHok npaui. Pobotn B ranysi BYyrifnbHOI
NPOMMCIIOBOCTI, 6beanepeyHo, BKITOYEHI B nepenik Taknx pobit. MNoTepninvm y pesynbTarTi
3MOYNHHMX AisHb, nepefdaveHnx ummm ctattamm KK, € npauiBHUMK BUpPOBHMUTBA.
Hacnigkamn 3no4mHiB €: CTBOPEHHS 3arpo3u 3arnbeni nioaen Yn HaCTaHHS iHLWKX TSXKKUX
HacnigkiB abo 3anofigaHHs wkoam 30opos'to notepninioro. Cy6'ekT 3no4mHy — cnyxbosa
ocoba nignpuemcTBa, YCTaHOBW, OpraHidaujii He3anexHo Bigd dopmu BnacHocTi abo
rpoMagsHnH — cy6'ekT NigNPUEMHMLBKOT OiIANbHOCTI [2].

2. 3n0o4nHM NPOTKU BNacHoOCTI. [1pnBnacHeHHs1, po3TpaTta ManHa abo 3aBoNoAiHHSA
HUM LLNSXOM 3ITOBXMBaHHS cry>k6oBum ctaHoBuem ( ctatta 191 KKY ). 3 o6'ektnBHOI
ctopoHu cT. 191 KK nepenbadae Tpu pisHi GOpMU BUNMHEHHA 3MOYUHY: MPUBMACHEHHS,
po3TpaTa 4yXoro mMamHa abo 3aBOSIOAIHHA HUM LUASIXOM 3fI0BXMBAHHS CIy>KO0BUM
cTaHoBuLeM. Ix 3aranbHOK 03HaKOW € 0COBNMBE BiAHOLIEHHSI BUHHOIO 40 MaliHa, SKUM
BiH 3aBonogaisae. Ocoba B UMx BUNagkax He € CTOPOHHBOI A9 ManHa: BOHO 11 BBipeHe,
nepebyBae B ii BigaHHi abo ocoba BHacnigok cny>kb0BOro CTaHoOBULLA MaE MNEBHI
MOBHOBAaXEHHS LLIOAO LIbOro MarHa.

Cyb'ekTOM npuBMAacHeHHs, po3TpaTM ManHa abo 3aBOMOAIHHA HUM  LUSISIXOM
3MOBXMBaHHSA cnyx6oBum cTaHoBuweM € ocoba, sika gocarna 16-pidHoro Biky [2]. 3.
3no4nHM NpoTn JoBkiNns. NopylweHHs npasun ekonorivyHol 6esnekn (CtaTTa
236 KKY). EkonoriyHa ©e3neka 3abe3neyvyyeTtbCsi CUCTEMOK OpraHi3auinHO-NpaBoOBUX,
€KOHOMIYHUNX, TEXHIYHMX, CaHITAPHO-TIMEHIYHMX Ta IHWMX 3aX0A4iB €KOMOriYHOro Xxapakrepy, sika
nepenbavyeHa 3akoHoOM YKpaiHn «[1po OXOPOHY HaBKOMULIHBOIO MPUPOLHOrO cepeaoBuLLa»
(eKonoriYHi BUMOr 40 PO3MiLLEHHS, MPOEKTYBaHHSA, OyAiBHULTBA, PEKOHCTPYKLIT, BBEAEHHS B Ait0
Ta ekcnnyaTauii nignpnemMcTs, CNopyA Ta iHWKnX 06'eKTiB; OXOPOHA HaBKOMULLIHBLOIO NPUPOAHOrO
cepefoBuLla Mpu 3acTOCyBaHHI 3acobiB 3aXMCTYy POCIVH, MiHepanbHUX O006pMB, TOKCUYHUX
XiMiYHUX PEYOBUH Ta iHLWKX NpenapaTiB; OXOPOHAa HaBKOJIMLLHBLOIO NPUPOLAHOro cepeoBuLLa Bif
3abpygHeHHss BUPOOHMYMMMK, nOGyTOBMMM Ta iHWMMW Bigxogamu; ekonoridHa 6ea3neka
TpaHcnopTHUX 3acobiB Towo). CybB'ekToM 3nouvmHy € cnyxboBa ocoba, BignosiganbHa 3a
NPOBEAEHHSA €EKOMOrivyHOI eKcnepTuan i gady [[o3BoNny Ha OyaiBHMUTBO Ta ekcnnyartawito
nianpuemMcTBa Ta iHWKX BUPOOHNYNX 06'ekTiB 6€3 HeobXiaHOT nepeBipku [2].

4. 3no4ynHun y cdepi cnyk0oBoi AisanbHOCTI. A came - ogep)kaHHs xabapa (ctatta 368

KKY). Cy6'extom ogepxaHHsa xabapa moxe byTu Tinbku cnyxbosa ocoba [2].
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TakuMm 4YMHOM, KpUMIHOreHHa cuTyauis B YKpaiHi € HanpyXeHow i BiA3Ha4aeTbCs
TEHOEHLIE 40 NOCUMNEHHS OPraHi3oBaHOCTI BUMHIOBAHMX 3II04MHIB, nepenyciM B cdepi
BYrifIbHOT NPOMMCNOBOCTI. Ha Hawy AymKy, € BaXIMBUM AOCHIIKEHHA OCOOMCTOCTI
3MOYNHLSA, WO BYMHAE 3M104MMHU Y cbepi BYriNbHOI NpoMUCNoBOCTI. [ledki acnekTtu
OopoTbOM 3i 3MIOUYUHHICTIO Y Cchepi NaNMBHO-EHEPreTUYHOIO KOMMSEKCY, B TOMY YUCHI
BYriNbHOI NPOMMUCIIOBOCTI, po3rnaganucsa y npauysax |. AHTunosa, B. KoHoBantoka, HO.
JleByeHko, €. MapueHka, O. TutapeHka ToLLO, ane NMTaHHAM 0COBU 3M104YMHLS HayKOBLI
AO0CTaTHbOI yBarn He Npuainunu.

OcHoBHUMYM BUAaMu NpegMeTa AOCHiILKEHHS B LiIbOMY BUNAAKYy € MaTepianu KOHKPETHUX
KpUMiHaNbHUX crpaB, BUPOKIB Cydy, OCOBUCTMX CnpaB 3acCyPKEHWUX, CTATUCTUYHI
BigomocTi Towo. [lloganble y3aranbHEHHS TakMX MaTepianiB [O3BOMSIE BUSABUTU
NOTEHLINHO KPUMIHOMEHHI KaTeropii 0Ci6 3anexHo Bif 1X BIKOBMX, NPOGECINHMI Ta iHLLMX
03HakK, a TakoX 0COBMMBOCTI AAaHUX KaTEropin 3anexHo Bia ranysi EKOHOMIKN.

3a paHumm O. TuTtapeHka, Hanbinbll akTUBHY KPWUMIHOrEHHY rpyny Yy BYrifbHin
NPOMMUCIIOBOCTI CTaHOBNATL 0Cc0o0u, Aki nepebyBanu Ha nocagax Big ABOX 4O N'ATU POKIB
(48,5 %), nepeBaxHo YonoBikn. Cepep, XIiHOK Lie ocobw, Wwo nepebyBanu Ha nocagax Big
n'aTm 00 AecATuM pokiB. 3a couiafibHUM CTaHOM cepef 3acymMKeHUX 3a €KOHOMIYHi
3M0YNHK Y BYTINbHIA MPOMUCIOBOCTI NepeBaxarTb KePIBHUKU NiApO3A4iniB Ta KepiBHUKN
nianpnemcts (60 %), a B EKOHOMIYHUX 3M104MHAX Y LiSIOMY HaBnaku - pobiTHUKK (62,8 %).
PiBeHb peumamBy B 3aCymKeHMX 0Cib 3a 3N0YNHN Y BYTiNbHIN ranysi gewo Hmwkunn (5 %),
HiX Yy LinoMy B ekoHoMiui (carae 9 %) [3, ¢ 6].

Kanampat ncuxonoridyHnx Hayk J1. O. LeB4yeHko NpoBiB AOCHIOKEHHS, ¥ SkoMy Bpanu
yyactb 112 3acymKeHux BigOyBalOTb MOKApaHHA 3a 3M0YMMHM Yy ranysi BYrifibHOT
npomucroBocTi. [NepeBaxatoTb ocodu Bikom Big 40 oo 50 pokis, 3a couianbHUM CTaHOM
- KEPIBHUKM NiApO34iniB i KEPiBHUKM NIANPUEMCTB.

BuBYEHHS iHTenekTyanbHOI cdepu 3NoYMHUIB nNokKasano, WO BOHW MakTb
AOCTaTHIN piBeHb IHTENEeKTY, OPIEHTYIOTbCA Ha 30BHILWHI 0O6CTaBMHM Ta 3a40BOSIEHHS
BfTACHMUX KOPUCIMBUX IHTEpecCiB, MalTb CXWUSIbHICTb [0 BUMaraw4yoi MOBeESIHKN.
Bupiwytoum Byab-siki npobnemu, BOHU NparHyTb SKOMOra LWBMALLE OAEPXKaTU KOHKPETHUI
pesynbTaTt, HEXTYHUM HOpMamu Mopani, 3akoHy. HesBaxaruum Ha piBeHb OCBITW, LA
KaTeropisi 3noYMHLIB BUSIBNSIE OOMEXEHICTb Ta NpodecinHy HeszaTpebyBaHICTb, Mae
cnabo po3BUHEHI TpyaoBi HaBu4kK. LLle ogHielo xapakTepHO PUCOKD iHTEeNeKTyasbHOI
cthepn ocobu 3noUMHUA € pagukaniam, TobTO BIACYTHICTb CTanuMx MNPUHLMMNOBUX
HacTaHOB, He[oOBipa aBTOpUTETaM, KaTeropu4yHiCTb, HEBMIHHS afeKBaTHO OLIHIOBATU
cebe Ta iHWNX ToLO.

EmMouinHo-BONbOBa  cpepa  OOCRigKyBaHMX  Ma€e  MeBHi  0COGMAMBOCTI.
EmouinHoBonboBi 0COBNNMBOCTI OCOBUCTOCTI 3NOYMHLIB, IO BYMHUIIN 3MIOYUHKN Y CAepi
BYTifTbHOT NPOMMUCIOBOCTI, NPOSIBNAITLCA NepeayciM y 3af0BifTbHOMY 3arafibHOMY PiBHi
camoperynsauii - Ta CaMOKOHTPOSIO. 3NoYnHL CXUNbHI  Oo iIrHOpyBaHHA
3aranbHOMPUUHATUX  MopanbHUX  3000B'A3aHb  Ta  HOPMATUBHWUX  MPUMNUCIB,
OesBignosiganbHi, NPOABNATb MHYYKICTb WOAO0 CNPUNMAHHSA, OLiHKOBaAHHS Ta BUKOHAHHS
couianbHMX HOpPM. 3aranbHWUi aHani3a TPUBOXHOCTI SK PUCU 3MOYUHLIB BUSBNSE iX
€roLUEeHTPUYHICTb, TPUBOXHICTb, 3anepeyeHHs akTUBHOCTI, FOTOBHICTb MOCTynaTUCH
couiansHMMKn noTpebamum 3apagm BriacHoro 4odpobyTy, BiACYTHICTb NOYYTTS NPOBUHK 3a
CKOEHUWN 3I104MH.

KoMyHikaTBHi 0COBNMBOCTI 3M04YMHLIB NonsiraloTb Yy HEOAHO3HAYHOMY CTaBIEHHI [0
OTOMYHUMX, CXUMBbHOCTI OO0 KOHMIKTHOCTI, YNepTOCTi, CTOPOXKOCTI, 3 OoAHOro 60Ky,
Hepo3cyanmBocTi Ta 6e3TypboTHOCTI y BMOOpi nmapTHepa i OaxaHHA nepeknacTu
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BiQNOBIQANbHICTb 3@ BMACHi MOMUSKM Ha iHWKNX. Y CTOCYHKaX i3 OTOYYHUYMMKN Taki ocobu
HagMipHO BMMOTITIMBI, A0 Yy>XOi AYMKU CTaBnAaTbCS bangyxe [4].

Taknm YMHOM, BMBYEHHSA OCOBUCTICHMX PUC LO3BOMSAE BUKPUTM B OCOBI 3M0YMHLA NEBHI
0ocobnuMBOCTI, ICTOTHI AnNs BU3HA4YeHHs OCOOM 3MOYMHUSA Yy ranysi  BYrinbHOI
npomMucroBocTi. BpaxoBytoun, Wwo cyb'eKTHUIA cknag OOCMiAKYyBaHUX BIiApPI3HAETbCA 3a

couianbHUM cTaTycom, IHTeneKTyasribHUM Ta KYySNbTYPHUM PiBHEM,
LliHHICHOHOPMAaTUBHUMWN OpPIEHTUPaMW, oAepXXaHi B pe3ynbTaTi AOCMiAKEHHs 6a3ucHI
pucu ocobucTocTi 3MNOYMHLIB [03BONAITb nobyayeaTu Mozenb

iHOMBIAYaNbHOMCUXOSOMNYHUX  SAKOCTEM 0COOM  3MOYMHLSA, 3 BESIMKOK  4acCTKOK
BipOrigHOCTI NPOrHO3yBaTn pearnbHy NOBELIHKY B MEBHUX XUTTEBUX CUTYaLiAX.
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AOBH3 «[JHINponeTpoBCbKMI AepXXaBHUI YHIBEPCUTET BHYTPILLHIX cnipaB»
M. [JHinponeTpoBCbK
HaykoBui kepisHuk: LLabnuctuin B.B.
KaHOn4aTt puanyHUX Hayk, JOUEHT

BIAME>XYBAHHA YMUCHOI'O BBUBCTBA BIf] 3ABIAOMOIO 3ANMULLEHHA
BE3 IONOMOI'M MATIPKO CBOEI HOBOHAPOMXEHOI AUTUHU

KoHcTuTyuia Ykpainu (CT. 27) 3akpinuna ronoBHe NpupoaHe NpaBo KOXXHOT NI0AMHN
npaBo Ha XuTTs: ,KoxxHa nognHa Mae HEBIOEMHE NpaBOo Ha XUTTS. HixTo He moxe ByTn
CBaBiNbHO No36aBneHun XuTTs. KoxkeH Mae npaBo 3axuwaTty CBOE XUTTS i 300poB's,
XUTTS | 30OPOB'S iHWKNX NoAen Big NPOTUNPaBHUX NOCAraHb",ane He KoxxHa ocoba 3gaTHa
3axuLLaTh CBOE XUTTS, HanNpuKnag e HoBOHapoLKeHa ANTUHa.

ans

P03BUTOK KpMMiHaNbLHO-NPABOBOI AYMKU LLLOAO NOHATTS OiTOBOUMBCTBA XapakTepusyeTbes
HaA3BUYaMHO Pi3HUMM NPOTUPIYYAMK Y NOrMagax Ha 3Ha4YeHHs Ta CycninbHy Hebeaneky
MOro Ha pisHUX eTanax po3BUTKY cycninbctea. B XIX cTopiydi 3aBOsku HaykoBUM
AOCATHEHHAM MeOuUMHU 3'ABMSETbCA He odHa obcTaBuHa, WO CBiAYMTb Ha KOPUCTb
3MeHLUEeHOI BignoBiganbHOCTI A0 AiTOBOMBUbL: HAsABHICTb OCOBNMBOrO CTaHy NCUXIKK Y
MaTtepi-nopoginni, BUKNUKaHe nosioroBumMn mMyka. YUnMHHe KpuMiHanbHe 3aKoHO4aBCTBO
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KpiM BianoBiganbHOCTI 3a BOMBCTBO MaTip’lo CBOET HOBOHApPOAKEHOT AnTuHu (cT. 117 KK)
BCTaAHOBIMIOE BiAMNOBI4aANbHICTL 3a 3aBigoMe 3anuiueHHs 6e3 gonomMorn maTip'to CBOET
HOBOHapPOAXKEHOI AUTUHMN, SKLLIO BOHA (MaTn) He nepebyBana B 06yMoBrneHoOMy nosioramu
ctaHi (4. 2 c1. 135 KK). PoamexxyBaHHS LMX CKNagiB 3fI0MMHY Ma€E BESMKE SIK MPaKTUYHeE,
TaK | TeOpeTUYHE 3HAYEHHS, OCKINIbKM CTYMiHb CYCNifibHOT HEGE3NEeYHOCTI LMX 3T0YUHIB
Pi3HWI, LLIO BMAMBAE Ha NPU3HaYeHHSA MipU NoKapaHHS, a TakoX NPOIiNakTuKy uux QisiHb
Mpn BUpIWEHHI NWTAHHSA NPO BiOMEXYBaHHS YMWUCHOro BOWMBCTBaA MaTip'lo CBOEI
HOBOHaPOMAXXEHOI ANTUHM Bif 3anuweHHst 6e3 gonomorn maTip'to CBOET HOBOHAPOLKEHOT
ONTUHK, AKWO uUe OIAHHA CNpUYMHUIIO cmepTb AuTuHU (4. 3 cT. 135 KK  YkpaiHu),
nepegycim cnig BUXoguMTM 3 NOHATTA «BOWBCTBO»[1]. [lMoTepninum y 3noyunHax,
nepenbaverHnx ct. 117 KK Ykpaihm Ta vactmHamm 2 i 3 ct. 135 KK Ykpainu, €
HoBOHapomxkeHa antnHa. OB6'eKTMBHIN CTOPOHI cknagy 3no4vvHy, nepegbaveHoro Y. 2 CT.
135 KK YkpaiHn (3aBigome 3anuieHHs 6e3 gonomMorn maTip'to CBOEI HOBOHAPOAXKEHO!
ANTUHW), NpUTamaHHi Ti cami O3Haku, WO W i3 yMUCHOMY BOMBCTBI MaTip'l0 CBOEI
HOBOHAPOMXXEHOT AOWTUHW, ane AisHHA, cnpsMoBaHe Ha no30aBfeHHa XuTTAa
HOBOHaPOAXKEHOT OUTMHU, XapaKkTepu3yeTbCA BUKITIOYHO BE3aiANbHICTIO HEHAAAaHHAM YK
HEHaNeXHUM HagaHHSAM HeobXiaHOI AONOMOrM HOBOHAPOMKEHIM AUTUHI 3a HAsABHOCTI
MOXITMBOCTI HagaTtu Taky gonomory. Lo ctocyeTbea 3nounHy, nepegdayeHoro 4. 1 Cr.
135 KK YkpaiHn, To cy6'ekTMBHa CTOPOHa MOro, ragaemo, NoBUHHA XapakTepusyBaTuca
3MilaHo (hOpMOIO BMHU, a CaMe LWOoAO0 XapaKkTepy CBO€Ei 6e3aisnbHOCTI ymucen, Wwoao
HacnigkiB HeobepeXHICTb (Y1 TO CaMOBMNEBHEHICTb, YN TO HegbanicTb).
Cy6'exToMm 3no4nny, nepenbadeHoro ct. 135 KK Ykpainu, € ABi kateropii ocib, ski:
1) 3060B'sA3aHi niknyBaTnucs Npo ocib, wo nepebyBatoTb y HEGE3NEYHOMY ONA XKUTTS
CTaHi; 2) cami nocTasunu notepninoro B HebesneyHun ong xuTTa ctaH [2]. O60B'a30k
niknyeaTtmuca npo oci6, wo nepebyBaoTb B HEOE3NEYHOMY ANSA XUTTS CTaHi, nepla
yMOBa BIignNoBiganbHOCTI  MOXe OyTW 3yMOBIIEHMIA 3AKOHOM YW iHLLIMM HOPMaTUBHUM
aKkToM, ZOrOBOPOM, NonepeaHbLOK NOBeAIHKOK 0cobu, sika CBOIMU AisiMU NOCTaBuna iHwy
ocoby B HeGe3neyHum ansa Xutta ctadH. M. XaBpOHIOK HAaBOAMTb MpuUKNag, SKWO MaTu
oApasy X nicns nosioris He rogye HOBOHAPOMKEHY ANTUHY abo BUHOCUTL 1T HA MOPO3 3
YMUCIIOM Ha 3anogisiHHA 1 cMepTi, BOHa Hece BignosiganbHicTb 3a cT. 117 KK YkpaiHu
[3]. Taka kBanicikauis Aain He € ©6e3cnipHow. HAKWO X Yy HaBedeHin cutyauii
npoaHanidyBaTu NoBeaiHKY XiHKKM, sika xode no36aBUTUCL OUTUHU, TO MOXE BMUHUTUCD,
LLIO MaTW, HAPOAMBLLN ANTUHY, HE roA4yBaBLUM |i, BUHECAa HEMOBNA Ha MOpPO3. [1pu LboMy
BCA 1i noBeaiHka byna ycsigoMneHow, To6TO NCUXONOriYHUI CTaH He ByB 06yMOBREHUI
nosoramu. Lle o3Havae, Wo XiHKka YMUCHO (3aBigOMO) CTBOPHOE CUTyaLito, Hebe3neyHy
AN XKNTTA HOBOHAPOMKEHOT AUTUHN, BHACNIAOK SAKOI cTanacsa cMepTb OCTaHHboI. OTxe,
yMUcHe BOGUBCTBO MaTip’t0 CBOET HOBOHAPOMAXKEHOI ANTMHM (CT. 117

KK Ykpainn) Big 3aBigoMoro 3anuweHHa 6e3 4onoMorn MaTip’to CBOEI HOBOHAPOAKEHOI
ANTUHW, SKWO Taki gil cnpuymHunu cmeptb notepninoi (4. 3 ct. 135 KK YkpaiHw),
BiPI3HAETLCS:
no-nepuwe, ue ob’ektom 3nouvnHy. besnocepegHiM OCHOBHMM OG’€KTOM 3M04YMHY

«BbuscTBO MaTip’to cBOET HOBOHapomXeHoi aAnTuHmn» (cT. 117 KK) € Xntta noguHu, a
3rno4nHy, nepegbadeHoro 4. 3 ct. 135 KK YkpaiHu, 300poB’st i HOpManbHUM PO3BUTOK
aiten, pogatkoBum 6e3nocepenHiMm 06’€KTOM € XUTTS NOANHK; NO-Apyre, 3a 03HaKkaMu
06’€KTUBHOI CTOPOHK, @ caMe cnocobom nocsiraHHA Ha

XUTTA HOBOHAPOMKEHOI AUTUHW: 3rigHO 3i CT. 117 nocAraHHA Ha XUTTS Moxe ByTu
BUYMHEHO SK OiAMK, Tak i ©6e3disnbHicTIo, a BignoBigHO A0 4YacTuH 2 i 3 cT. 135 - nuwe
6e3aianbHICTIO; NOo-TpeTe, 3a O3Hakamu CyO’€KTUMBHOI CTOPOHW, a CaMe BOJSIbOBOK
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03Hakot, TO6TO cTaBnNeHHAM BUHyBaTOi A0 Hacnigkie. 3a cT. 117 KK YkpaiHn BuHyBaTta
B6axana abo cBigoMo npunyckana ix HacTaHHsA (ymucHa cpopma BuHM), a 3a 4. 3 cT. 135
KK YKkpaiHm — nerkoBaxHO po3paxoByBana Ha iX BigBepHeHHs abo B3arani He
nepenbavana HacTaHHS TakMx Hacnigkie, xo4a noBuMHHa Byna i morna ix nepeabadunTu
(HeobepexHe cTaBneHHs OO0 HacnigkiB); no-4yeTBepTte, 3a CyO’ekTOM 3nounHy. B obox
BMNagkax cyb’eKTOM BMCTynae MaTu HOBOHAPOMKEHOI AnTuHK. OgHak 3rigHo 3i cT. 117
KK YkpaiHm BoHa nepebyBae B 0Co6GnMBOMY NCUXOi3UYHOMY CTaHi, 06yMOBNeHOMY
nonoramu, a y 4. 2 c1. 135 3as3HayeHo, Wo Aii nignagatoTb Nig 03HaKW LbOro cknagy
3104MHY 3a YMOBMU, WO MaTtu He nepebyBana B 06yMOBNeHOMY nofioramm cTaHi.

Tomy mu Baxxaemo y aucnosuuii ct. 117 KK YkpaiHn BkasaTn Ha ocobnusuin ctaH
XiHKM, Sk 0ByMoBMOETLCA nosnoramu. Buxogaum 3 uboro, noHATTA "Bigpasy nicns
nosiorie" MoXke oOxonsnBaTh NEBHUN NPOMIXKOK Yacy, NMPOTAroOM SIKOro XiHKa 3Haxo4AnTbCs
B 06yMOBneHOMYy nosioraMu cTaHi. TOX BUCHOBOK € TakuMM, LLO  MPOMIXKKY 4acy Mix
HaPOKEHHAM AUTUHMK i TI BOMBCTBOM, € HEOLINBbHOLO, i BUpPILYyBaTU NUTaHHS NPO 3MICT
0o3Haku "Bigpasy nicns nonoris" HeobXigHO Y KOXXHOMY KOHKPETHOMY BUMaAKy OKPEMO,
BpaxoBY4M BCi 0OCTaBUHN.

Cnucok BUKOPUCTAHUX oKepen:

1.ToHuyapeHko B.I'. KomeHTap go ctaten 115, 116 poaain Il ,3n04mMHM NpOTK XUTTA Ta 340POBS
ocobu” KpumiHanbHoro kogekcy Ykpainu // 3akoHogaBCcTBO YKpaiHW. HaykoBO-npakTuyHum
komeHTap. 2004. - Ne 8. c. 33.

2.OctaneHko J1. BigmexxyBaHHS yMUCHOro BOMBCTBA Bif 3a BigOMOro 3anuwieHHs 6e3 gonomoru
MaTipto CBOET HOBOHAPOMKEHOT AnTUHM // TlignpnemHnLTBO, rocnogapcTtso i npaso. 2003. - Ne

1. c. 116.

3. Ocranetko J1.A. KpuMmiHanbHO-NpaBoBa xapakTepucTka YMUCHUX BOMBCTB NPU NOMSKLLIYIOUNX
obctaBmHax / ABTopedp. AMC. Ha 3006yTTS HAayKOBOro CTyMeHs KaHAuaaTta opUANYHUX Hayk.
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ABH3 «[QHinponeTpoBCbKNiA AepXXaBHU YHIBEPCUTET BHYTPILLHIX CpaB»
M. [HinponeTpoBCbK

HaykoBui kepiBHuk: Labnuctun B.B.

KaHOnOaT IPUANYHUX HayK, OOLEHT

NMPABOBA JEPXXABA — FOJIOBHUA FTAPAHT OXOPOHM | 3AXUCTY BNTACHOCTI
FPOMALSH B YKPAIHI

MoniTMKo-NpaBOBUN acnekT NPaBOBOI AepXaBu y cepi OXOPOHU MPUBATHOI BMACHOCTI
rpomMagsiH € ofHiel0 3 HanakTyanbHILLMX TeM TEOPETUYHUX | MPAKTUYHUX MOLUYKIB CbOrO4EHHS.
IcTopnyHO npaBoBa AepxaBa — Taka AepXaBa, B sKiIA HA OCHOBI fit0HMOro npasa pearnbHO
3a6e3nevyoTbCs 34iMCHEHHA npaB, cBoOOA, 3aKOHHWX IHTEPECIB NMIOAMHU | TpOMaasiHuHa, ge
JepxaBa i noguHa HecyTb B3aEMHy BignosiganbHICTb 3rigHO 3 Ail04UM NPaBOBUM 3aKOHOM.
MpaBoBa gepxaBa — Lie KOHCTUTYLUiMHa Aepxasa. Jlvwe i3 30obyTTaAM He3anexHocCTi YkpaiHu 24
cepnHs 1991 poky iges 3axucTty ManHOBMUX MNpaB rPoOMagsiH KapauvHanbHO 3MiHMIIa CBOO
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CNPSIMOBAHICTb, OCKiflbkM B 1i OCHOBY MOKMadeHi NPUHLMNKW 3aKOHHOCTI, CnpaBeanuBOCTi i
rymaHiamy, a nepef 3akoHOAaBLIEM BMEpLUE NOCTano NUTaHHS NPO HEOOXiOHICTb PO3pOobieHHs
peanbHUX i gieBUX MexaHi3MiB gns il peanisauii, 3aKpinnoyn Ta NOCTYNOBO BOOCKOHAIOYM iX
Yy HOpMaTUBHO-MpaBoBux aktax. MNpunHATTa 28 yepBHA 1996 poky KoHCTUTyuil YkpaiHu — ue
6e3yMOBHO iCTOPUYHUI ANA KpaiHW i CycninbCTBa HOPMAaTMBHO-NPAaBOBUA akT, BUSIB BUCOKOIO
PiBHS eMOKpaTil, AOCArHYTOI 3a Yacu He3anexHocTi YkpaiHu. KoHuenuis NpaBoBOi AepXXaBHOCTI
y cdpepi 3axmMCTy BNACHOCTI rPOMagsiH € Takoto, LLIO akTUBHO PO3pOobnsAeTbCca Ta AOCMioKYETbCA
K 3aXigHUMMK, TaK i BITYUSHAHUMM MNONITUMHUMMK BYeHUMKU. [Ons YKpaiHM UsA aKTyasnbHICTb
nigkpecneHa we n tum, wo 1 ctatta KoHcTuTyuil YkpaiHu: “YkpaiHa € cyBepeHHa i HesanexHa,
JeMOoKpaTu4Ha, couianbHa, nNpaBoBa AepxaBa’; BU3HAYae Hally KpaiHy sk npaBoOBY, — OTXe,
TeopeTMyHa KOoHUenTyanisauis uux noniTUKO-NpaBOBUX BMU3HAYEHb € HararbHOK MpobriemMoro.
KoHcTuTyuieto YkpaiHu, a came cT. 41 nepegbayeHo, WO KOXEH Mae MpaBo BOMOAITH,
KOpUCTyBaTUCA | PO3NOpagKaTUCS CBOEKD BACHICTIO, pesynbTaTaMu CBOEI iHTENeKTyamnbHOI,
TBOPYOI OiANbHOCTI, TAKOX, HIXTO He MOXe BGyTM NpoTMnpaBHO No3baBneHnn nNpaea BAACHOCTI,
TOMY LLO NPaBoO NPUBATHOI BNACHOCTI € HenopyLHUM [1].

Tak, pyHKUIT gepXaBu LLOA0 NUTaHHS OXOPOHU Ta 3aXMCTy MalHa yCix popM BRaCHOCTI
MOXXHa MO4INNTMN Ha BHYTPILLHI Ta 30BHIiWHI. OcKinbku gepxaBa 3aiHTepecoBaHa sk B opraHisauii
BMPOOHMLTBA, TaK i B OXOPOHi Ta 3axMUCTi peyvyoBMX Mpas, siki MalTb MiCLie BHACMiAOK TaKoro
BMPOOHMLTBA, CMINbHOK OCHOBOK TakMx (OYHKLIM € iX eKoHOMiYHa ckragosa [2; c. 55]. B.
Onpuwko Ta ®. LWynbxeHKo 3a3Ha4aloTb, WO 3aBOaHHAM AepxaBu € 3abe3neyeHHs
NOBHOLHHOMO (OYHKLIIOHYBaHHSA BCiX (QOPM BJIACHOCTI $IK CKMagoBOI €KOHOMIYHOI QOYHKLT
nepxasu [3; c. 26]. lNpoTe, B. Konenunkos oxopoHy Ta 3axmucT ycix dopm BRacHOCTI BUAiNse B
OKpeMy CaMOCTINHY (YHKLi0, fiKa BiAHOCUMTLCA 00 BHYTPIWHIX dyHKUiM gepxasu [4; c. 54].
BuknageHe CBigunTb, WO TOYKM 30PY BUEHMX Y MUTAHHAX €KOHOMIYHOT OYHKLUIT AepKaBK, aKka y
©e3yMOBHOMY NOPSAKY NPOEKTYETLCA Ha cdhepy ManHOBUX BIGHOCUH, € PI3HUMN.

Peanizauia yHKUin gepxaBu y cepi OXOPOHU MpaBa BNAacHOCTI rpomMaasH B YKpaiHi
30INCHIOITBCA Yepes3 3acTOCyBaHHSA 3aKpinneHnx HOpM Yy MaTepianbHOMY Ta npouecyansHOMY
3akoHogaBcTBi YkpaiHu. Hanpuknag, ct. 15 LUusineHoro Kogekcy YkpaiHn 3a3Hayae, Lo KoXHa
ocoba Mae npaBo Ha 3axXUCT CBOro LMBINbHOrO npaea y pasi Moro NopyLUueHHs, HeEBM3HaHHA abo
OCIMOPIOBaHHSA, a TakoX MpaBo Ha 3axUCT CBOro iHTepecy. Llen npuHumMn 3akpinneHun i y cT. 3
LnsinbHo-npouecyansHoro Kogekcy Ykpainu, sikuin nporonowye: «KoxHa ocoba mae npaeo B
nopsiAKy, BCTaHOBNEHOMY unm Kogekcom, 3BepHYTUCS 4O CyAy 3a 3aXMCTOM CBOIX MOPYLUEHMX,
HeBM3HaHNX abo ocnoptoBaHMX Npas, CBOOOA UM iHTepeciB. AHaAMNOrYHNIA KOHLEeNTYanbHWUI Nigxig
mMatoTb KpumiHaneHun Ta KpumiHanbHo-npouecyansHun Kopekcn YkpaiHn. KpumiHanbHUM
Kogekcom YkpaiHn nepeabadeHo HacTaHHS KpUMiHarnbHOI BignoBiAanbHOCTI 3a CKaau 3No4YMHIB,
Ak mictaTbea y po3aini VI Ocobnueoi YacTuHM «3M0YMHU NPOTKU BriAcHOCTI», a n. 9 4. 1 c1. 7
KpuMiHanbHoO-npoLecyanbHOro  KOAEKCY  3akpinMB  3aranbHi  3acagM  KpUMiHanNbHOro
NPOBaKEHHS, OOHUM i3 AKMX € HEAOTOPKAHHICTb NpaBa BNACHOCTI.

Mpobnema 3axmncty npaea BnacHOCTi Habyna we G6inbLwoi akTyanbHOCTI came 3 MOMEHTY

paTudikauii YkpaiHoto 17 nunHa 1997 poky KoHBeHUii Npo 3axucT npaB i OCHOBOMOIOXHUX
cBobog 1950 poky Ta 0CHOBHMX NpoTokonis Ao Hei. OcHoBHoO MmeToto cT. 1 MpoTtokony Ne1 oo
KoHBeHUji € 3anobiraHHs CBaBiflbHOMY 3aXOMSIEHHIO BMACHOCTI, KOHAdiCKaLil, ekcnponpiauil Ta
IHLLUMM NOPYLUEHHSAM NpuHUMNY 6e3nepeLLKogHOro KOpUCTyBaHHS CBOIM MaHOM, 0 SIKUX 4acTo
BAAKTbCA abo CxWnbHI BOaBaTUCA Ha npakTuui ypagu gepxas. HassaHa ctatTa nporonowye:
«KoxHa pisnyHa abo topuguyHa ocoba Mae npaBoO MUPHO BOMOAITU CBOIM ManHOM. HixTo He
Moxe OyTu nos3baBneHur CBOrOo MawnHa, iHakwe sk B iHTepecax CycninbCTBa i Ha yMOBaXx,
nepenbadeHnx 3akoHom abo 3arasnibHMMM NPUHLMNAMN MiXKHAPOAHOro npaea [5], a Takox JoBoni
akTyarnbHo HabyBae npobnema 3axmMcTy npaea BMACHOCTI rpomMagsH YKpaiHM 3 ypaxyBaHHSM
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HaSBHOCTI 3HA4YHOI KifbKOCTi pilleHb €BPONEnCcbkoro cyay 3 npaB noauHu. Jlnwe B YKpaiHi gie
cneuianbHun 3akoH «[1po BUKOHAHHS pilleHb Ta 3aCTOCYBaHHS NPaKTUKM €BPONENCHLKOro cyay 3
npas nognHny Big 02.12.2012 poKy, sSikin BM3HaYae MOPSAOK BUKOHAHHS Ta BpaxyBaHHS B
NpaBO3aCTOCOBYIN MpaKTULi cygaMmn 1 iHWKUMKM NpaBO3acTOCOBYMMU opraHamu KoHBeHLUil Ta
npaktnkn €CIJ [6; c. 23]. Y 3apybikHux KpaiHax, 3okpema ABcTpii, Itanii, Monbwi, Pocii,
®dpaHuii, ®PH Ta iH., opraHn cyaoBoro KOHCTUTYLIMHOIO KOHTPOJTHO TaKOX YCNILLIHO 3aCTOCOBYHOTb
nonoxeHHs €CIJ1, a y neBHuX Bunagkax — i piwweHHsa €CIJ1 [7; c. 19].

HepgockoHanicTb HOpMaTMBHO-NpaBoBOi 0a3n, CynepeyvyHoCTi Ta nporanuHu y
3akoHoAaBcTBi YKpaiHM O03BonsioTb Bee binblwe i rmmble nopylwyBaTv npaBoO rpoMagsH 3a
3aXMCT iXHIX MaWHOBMX MNpaB. 3 NpPUBOAY LbOro, Ha CbOrOAHILWHIA OeHb npeueneHTHa Gasa
€Bponencbkoro cyay [o3Bonsie BmByaTU cdpepy 3actocyBaHHsa cT. 1 [Mpotokony Ne 1 go
KoHBeHLUji, sika € oaHieto i3 HanbinNbLL 3aCTOCOBYBaHMX CTaTEN.

Tak, y cnpasi «besyrnuin npotn YkpaiHW» E€BPONEncCbKMM CyaoM 3 MpaB fioguHU
BCTaHOBMNEHO nopylueHHs ¢T. 1 MpoTtokony Ne 1 KoHBeHLUIT Npo 3axX1CT npas i OCHOBOMONOXHMUX
cBoboa 1950 poky Ta OCHOBHUX NPOTOKONIB A0 HE, Y 3B’A3KY i3 TUM, LLO 3asiBHUKY HEe BUNa4yeHo
NPUCYOXXEHI HaUioHanNbHUM CyooM BMMMaTK Wodo 3aboproBaHoOCTi 3apobiTHOI nnaTtu. Y cnpasi
«bineubka npotn YkpaiHny (3asea Ne 25003/06 piweHHs Big 10 rpygHs 2009 poky) BCTaHOBMNEHO
MOPYLUEHHS NpaBa Ha MUPHE BOMOAIHHA CBOIM ManWHOM 4Yepe3 HEBUKOHAHHS PilleHHsA cyay npo
BMNNaTty 3apobiTHOI nnaTw.

BinbwicTe piweHb €Bponencbkoro cygy 3 npaB fOOVMHU HaBiTb | KONMM MOB'sA3aHi i3
3axXMCTOM MnpaBa BfIaCHOCTI, 34e0iNbLIOro CTOCYTbLCS BUKOHAHHS PilleHb HauiOHanNbHUX CyAdiB.
DaKTMYHO, MOXXHa FOBOPUTU NPO Te, WO XXOAHE NpaBo B YKpaiHi, B TOMY YMCIli NpaBO BrIACHOCTI,
He Moxe OyTM eeKTMBHO 3axuLLieHe, OCKIfIbKM He Mnpautoe cygoBa cucteMa Ta MexaHi3mu
BMKOHaHHSA pilleHb HauioHanbHUX cygis [8]. €Bponencbka npakTtuka y cdepi 3acTocyBaHHS
nopyLleHb NpaBa BNacHOCTI B YKpaiHi po3suBaeTbea, i B ManbyTHbOMY, 3 ornsgy Ha 30iNbLUeHHS
KiNbKOCTi pO3rnsgHyTUX cCnpasB Yy HauioHanbHUX cygax, 3pocTaTMMe W KinbKiCTb 3BEepHEeHb [0
€BponencbKoro cyay 3 npas noauHu. 3okpema, 3a NoBiAOMIIEHHAM YPsS40BOro yroBHOBaXXEHOro
y cnpaBax €Bponencbkoro cygy 3 npas nognHn H. Kynbunubkoro, YkpaiHa nodnHatoum 3 2001
pOKy BUnnatuna mamke 147 MinbnoHIB rpuBeHb KOMMEHCaUi 3a NOPYLUEHHS Npas NANHU — Ha
BMKOHaHHSA piweHb CTtpacbypabkoro cygy. 3a noro crioBamu, GinbliCTb cKapr rpoMagsiH ao
€Bponencbkoro cyagy 3 nMpaB MOAMHM  CTOCYKOTbCA TPMBAnoro HEBMKOHAHHSA  pilleHb
HauioHanbHUX CyaiB i HagMIpHOI TpMBaNoCTi CcygoBOro poarnsay. [7; ¢. 7]. Y 3B'A3Ky 3 uum
HeobXiQHO 3aBYaCHO CMNPUWHATM NPUHLMMNM 34IMCHEHHS NpaBoCygAs B pamKax €BpOMencbKoi
cUcTeMn npaBa i He [OOMYCTUTU CTBOPEHHS HeraTtMBHOI npeuefeHTHoi 6a3n woao craHy
[OTPUMaHHS NonoXeHb KOHBEHLT NPO 3aX1CT NpaB i OCHOBHUX CBOOOA NIOAMHM B HALLI OepXKaBi.
Came TOMYy HauioHanbHMM cyaam Ta Aep)XaBHUM opraHaMm HeobxigHO nNpuainaT Ginblwe ysaru
3aKOHHOMY, OG'EKTMBHOMY Ta CNpaBEeaANMBOMY PO3rMsiAy Chpas, MOB'A3aHUX i3 MOPYLUEHHSM
ManHOBMX NpaB i3NYHKX Ta PUONYHUX OCIb.

[ep>kaBa 9K ronoBHUI rapaHT OXOPOHM | 3aXUCTy BNAcHOCTI rpoMazsH B YKpaiHi y Mexax
il KOpAOHIB 3aaTHa y 6e3yMOBHOMY MOPSAAKY HaBeCTU MOPSAOK Y BULLE3a3HaYeHUX MUTaHHAX.
Buxoaauum 3 Uboro, CyTTeBY porib Y LIbOMY HanpsaMi Bigirpae nepcoHidikoBaHa BignoBiganbHIiCTb
yCix nocagoBux ocib Ta BiAnoBiganbHICTb AepXXaBHUX IHCTUTYTIB YNpaBiHHSA Y HaLUin gepXaBi.
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KaHaMaaT PUONYHUX HayK, AOLEHT

OCOBJINBOCTI BIANOBIAAJNIbHOCTI TA MOKAPAHHA HEMOBHOJITHIX
BTAHOBJIEHUX YAHHUM KPUMIHAINIbHUM KOOEKCOM YKPAIHU

Ocobu, aki He gocarnun 18 — Tu piYHOro BiKY BBaXKalOTbCHA HEMOBHOMITHIMK. B 4. 1 CT.
22 KpumiHanbHoro kogekcy YkpaiHn (mani — KKY) 3a3HadeHo, WO KpUMiHaAnbHIN
Bi4NOBIAaNbHOCTI NigNAratoTb 0COOU, SSIKUM A0 BYMHEHHS 31T0MMHY BMMOBHUMIOCSA 16 pokKiB
,TOOTO 3aranbHUi BiK KpUMiHaNbHOI BignoBiganbHOCTI. Ane 3a AesKi BUAW 3M04MHIB,
nepenbaveri 4. 2 ct. 22 KKY, Hanpuknag : B6usctBo (cT.cT. 115 — 117 KKY); ymucHe
TSOKKE  TinecHe ywkomkeHHs (ct. 121, 4. 3 ct. 345, 346, 350, 377, 398 KKY);
areantyBaHHa (cT. 152 KKY); xyniraHctBo (cT. 296 KKY) Ta iHWi, KpuMiHanbHin
BiAMOBIAANbHOCTI NignsaraloTb 0CcoOuM, WO BUYMHUM 3M04MH Y BiUi Big 14 oo 16 pokis.
Cy6’ekTamMmmn BUMHEHHS 3NOYMHY HE MOXYTb ByTr ocobu y Biui Big 11 0o 14 pokiB, OCKINbKM
He JocArnm BiKy KpUMiHanbHOT Bi4NoOBiganbHOCTI, NpoTe, Ha nigcTasi 4. 2 cT. 97 KKY go
UMx ocid MoxyTb OyTW 3acToCOBaHi NMPUMYCOBI 3axXx0Ou BUXOBHOro xapaktepy. B 14 —
pivyHOMY BiLi ocoba ycBigOMIOE CycnifibHY Hebe3neyHiCTb | MPOTUNPaBHICTL CBOIX AisiHb,
TOMY 3HWXKEHHS 3aKOHO4AaBLEM BiKY KpMMIHANbHOI BIigNOBIgANBbHOCTI €  LINKOM
cnpaBeanueo.
BpaxoBytoun 6ionoriyHi, NCMxivHi Ta coujianbHi 0COBMMBOCTI HENOBHOMITHIX, 3aKOH,
no — nepuwe, 3abe3neyye ix NOCUMEHY KPUMIHaNbLHO — NPaBOBY OXOPOHY, N0 — Apyre,
nepegbayae 0COONMBOCTI X NPUTATHEHHS A0 BIANOBIAANBLHOCTI, 3BINbHEHHS Big
BiANOBIOANbHOCTI, MNPU3HAYEHHA MOKapaHHSA, 3BiNbHEHHS Big MOKapaHHs | KNoro
BinOyBaHHs [2, c. 230].
91


http://zakon4.rada.gov.ua/laws/show/742-18/paran2#n2
http://zakon4.rada.gov.ua/laws/show/742-18/paran2#n2
http://zakon4.rada.gov.ua/laws/show/742-18/paran2#n2
http://zakon4.rada.gov.ua/laws/show/742-18/paran2#n2
http://zakon4.rada.gov.ua/laws/show/742-18/paran2#n2
http://zakon4.rada.gov.ua/laws/show/742-18/paran2#n2
http://zakon4.rada.gov.ua/laws/show/742-18/paran2#n2
http://zakon4.rada.gov.ua/laws/show/742-18/paran2#n2
http://zakon4.rada.gov.ua/laws/show/742-18/paran2#n2
http://zakon4.rada.gov.ua/
http://zakon4.rada.gov.ua/
http://www.cga.in.ua/index.php?itemid=1190
http://www.cga.in.ua/index.php?itemid=1190

HoBi nigxoou 0O BUBYEHHS LbOM0 MUTAHHA BMMAaralTb OKPEMOro HayKoOBOro
aHanisy BnnMBY NCMXOQi3ionoriYyHMX Ta iHWWX OCOBNMBOCTEN HEMOBHOMITHLOMO Ha
MOXMMBICTb BU3HABATMCA CYy0’€KTOM KpuMiHanbHOI BignosiganbHocTi [3, c. 3].

3Ha4YHOK MIPO0 CNPUSAKTb BYMHEHHIO 31104MHIB HEMOBHOMITHIMM Taki 0BCTaBUHM,

K 6E3KOHTPONbHICTL 3 BOKY BGaTbKiB, BiACYTHICTb NPOMIinakTUYHMX 3axoniB y poboTi 3
«BaXKMMMU» NigniTkaMn, iX HE3aNHATICTb, BXMBAHHA CIMPTHUX HAMNOIB Ta HAPKOTUYHUX
3acobis, npobnemn B ciM'ax, 6e3pobiTTa 6aTbkiB i BIOCYTHICTb Y HWMX KOLWITIB Ha
yTpUMaHHs aiten. HegockoHanicTe gepXXaBHOI CUCTEMM COUianbHOro 3axucTy TaKoX
ICTOTHO BMIMBAE Ha CTaH 3M0YMHHOCTI cepef HEMOBHOMITHIX [4].

BignosigHo po ct. 98 KK YkpaiHu, OCHOBHMMW BUOAMKU NOKapaHb, LLO MOXYTb
3aCTOCOBYBaTMCS A0 HEMOBHOMITHIX, €: WwTpad; rpomanckki poboTu; BunpaeHi poboTu;
apewT; no3baBneHHA BOMNi Ha MNEBHWA CTPOK. AK  O0OAaTKOBI  MOXYTb  TakKOX
3aCTOCOBYBaTMUCA Taki BMAW MOKapaHb, SK wTpad Ta no3baBneHHsa npaBa obinmaTtn
neBHi nocagn abo 3aMmaTuca NEBHO AisnbHICTIO [1, ¢. 45].

LTpad 3acTtocoByeTbCA nNuwle A0 HEMOBHOSMITHIX, WO MaloTb CaMOCTIMHMA OXi4,

BnacHi kowTn abo mMarHO, Ha Ake Moxe OyTu 3BepHeHe CTArHeHHs. Poamip wTpady
BCTAHOBIIIOETLCA CYyAOM  3arneXHO Bif TSXKKOCTI BYMHEHOrO 3fI0MMHY Ta 3
ypaxyBaHHsIM MavHOBOIrO CTaHy HEMOBHOMITHLOIO B MeXax 4O M'SATUCOT BCTAHOBIIEHUX
3aKOHO4ABCTBOM HeonoAaTKoOBYBaHWX MiHIMYMIB AoXOA4iB rpoMagsH.[1, c. 45].

Wooo rpomaacbkmx pobiT  TakoX € NeBHi  BiAMIHHOCTI  Big4  3aranbHO
3aCTOCOBYBaHMX HOPM — rpoMagcCbki poboTn MoXyTb OyTn NpU3HaAYEHi HENOBHOSITHBEOMY
y BiUi Big 16 oo 18 pokiB Ha CTPOK Big TpnausaTM 4O CTa ABaJUSTM roguH Ha BiAMIHY Big
NOBHOMITHIX AKMM npu3HadatoTb Big 60 go 240 roguH i nonaraloTe Yy BUKOHAHHI
HEMNOBHONITHIM POBIT y BIfIbHUW Bif HaBYaHHA 4YM OCHOBHOI pPobOTM 4Yac. TpuBanicTb
BMKOHAHHA AAHOro BMAY NokapaHHS He MOXe MnepeBuLLyBaTh OBOX MOAMH Ha AeHb, a 'y
NOBHOMITHIX YOTUPBLOX FOAMH Ha OEHb.

BunpasHi po6oTn MoxyTb ByTN Npu3HaveHi HenoBHONITHLOMY B Biuli Big 16 oo 18 pokis
3a micuem poboTn Ha CTPOK Big ABOX MiCALIB 4O OAHOro poky [1, c. 45].

ApewT nepenbavae TpUMaHHs HEMOBHOSITHLOIO, SIKUA HA MOMEHT NOCTaHOBSIEHHS
BUPOKY gocar 16 pokiB, B yMOBax i3onsuii B crnewianbHO NPUCTOCOBaAHUX YCTaHOBax Ha
CTPOK Big M'ATHagUATK 40 copoka n'atn gié [1, c. 46 ].

[Mo3baBneHHs Bosfi He Moxe ByTU Npu3HayYeHe HEeMnoBHOSITHbOMY, SKUW BnepLue
BUMHMB 3M104MH HEBENMKOI TSXKKOCTI, HaBiTb 0e3 HaABHOCTI MEBHMX NigcTaB Ta Ail.
MokapaHHSA y B1Ai no36aBneHHs BOMi NPU3HaA4YaeTbCA HEMOBHOMITHEOMY: 1) 3a BUMHEHUI
NMOBTOPHO 3M104MH HEBESIMKOI TSXKKOCTI — HAa CTPOK He Binblue ABOX POKIiB; 2) 3a 3M04YUH
cepeaHbOl TSHXKKOCTI — Ha CTPOK He Binblue YOTUPbOX POKIB; 3) 3a THXKKMM 3MO0YUH — Ha
CTPOK He Binble cemu pokiB; 4) 3a 0COBNMBO TSXKKMI 3I0MUH - HA CTPOK He BinbLue
OEeCsTU pokKiB; 5) 3a 0COBMMBO TSXKKMI 3M04YMH, MOEQHAHUA 3 YMUCHUM N036aBfeHHAM
XUTTS NIOANHU — Ha CTPOK A0 N'ATHAAUATM pokis [1, c. 46].

HenoBHOMITHIM He BCTAHOBMOIOTLCSA A0BIYHE YB'A3HEHHS Ha BiAMIHY Bif iHLWNX OCi6.

HenoBHOMITHIN, AKMA BYMHMB 3104YMH HEBENUKOI abo cepenHbOi TAXKOCTI, MOXe
OyTn 3BiNbHEHMIM CyAOM Big NoKapaHHSA, AKWOo Oyae BU3HAHO, WO BHACMIQOK LLMPOro
po3KasiHHA Ta noganbLuol 6e3goraHHol NoOBeAiHKM BiH HA MOMEHT MOCTaHOBIIEHHST BUPOKY
He noTpebye 3acToCyBaHHA MoOKapaHHsA. Y UbOMy pas3i cyg 3acTocoBye [0
HEeMNOBHOSITHBOrO Taki MPUMYCOBI 3ax04M BUXOBHONO xapakTtepy: 1) 3acTtepexeHHsi; 2)
obMeXeHHS A03BINnsA i BCTAHOBNEHHA 0CODNMMBUX BUMOT A0 NOBEAiHKM HEMOBHOSITHBOIO;
3) nepegaya HeENOBHOMITHBOrO Nig Harnsaa 6aTbkiB YK OCIB, SKi iX 3aMiHAKTb, Yn Nig
Harnag negaroriyHoro abo TpyAOBOro KOSMEKTUBY 3a MOro 3rool, a TaKoX OKPeMMX
rpoMagsH Ha IXHE MpOxXaHHsA; 4) MOoKNageHHs Ha HEernoBHOMITHLOro, SKUMA [OCAr
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N'ATHaAUSATMPIYHOIO BiKY | Mae MarHo, kowTn abo 3apobiTok, 060B'A3KY BiALLKOAYBAHHS
3anogissHux ManHoBMX 30UTKIB; 5) HanpaBfeHHA HEenoBHOSMITHBOrO 4O cneuianbHol
HaBYyalilbHO — BMXOBHOI YCTaHOBM AN AiTen i nigniTkiB 4O MOro BUNpaBleHHs, ane Ha
CTPOK, WO He nepeBuLlyE TPbOX PokKiB. YMoBWM nepebyBaHHSA B LMX YycTaHOBax
HEMOBHOMITHIX Ta NOPSAA0K IX 3aNULLIEHHS BU3HA4YalOTbCHA 3aKOHOM.

Mpn  npu3HayeHHi  nokapaHHs HEenoBHOMITHBOMY  CyA, KpiMm  0BCTaBWH,
nepenbaveHnx y crartax 65 — 67 KKY, BpaxoBye yMOBM WMOro XWUTTA Ta BUXOBAHHS,
BMAMB [OPOCNNX, PiBEHb PO3BUTKY Ta iHWI 0COBNMBOCTI 0COOBU HENOBHOMITHLOrO, ane
NMoKapaHHA HEMOBHOMITHBOrO 3a  CYKYMHICTIO 3M104MHIB abo  BMpPOKiB, OcTaTouvyHe
nokapaHHs y Buai Nno3baBneHHs BOMi HE MOXe nepeBuLlyBaTu MN'ATHagUATM PokKiB [1, C.
46].

3BiNbHEHHA Big BiAOYBaHHS MNOKapaHHA 3 BUNPOOYBaHHSIM 3aCTOCOBYETLCS [0
HenoBHONITHIX BignosigHO go ctaten 75 — 78 KKY, 3 ypaxyBaHHAM YMOB NOro XuUTTA Ta
BUXOBaHHS, BMAMBY [JOPOCIMX, PiBEHb PO3BUTKY Ta iHWi ocobnmeocTi ocobu
HEMNOBHOSITHBOrO, LLIO HE BPaxoOBYETbLCA NPWU PO3rnsdi cnpas LWoAo iHWKuX ocib.

Y pasi 3BifIbHEHHSA  HEMNOBHONITHLOrO  Bi4  BiAOyBaHHA  MokapaHHA 3
BUNPOBYBaHHAM CyZ MOXe MOKNacTu Ha oKpemy ocoby, 3a i 3rogoto abo Ha Tl NpoxaHHS,
000B's130K WOA0 Harnagy 3a 3acypKeHMM Ta NPOBEAEHHA 3 HUM BMXOBHOI poboTu, LWo
He 3aCTOCOBYETbCSA A0 IHWWMX oci6 Yy pasi 3BiflbHEHHS Big KpUMiHANbHOT
BignosiganeHocTi [1, c. 46].

3BiNbHEHHSA Big KPUMiHANBHOI BigNoBiaanbLHOCTI Ta BigOyBaHHA NoKapaHHS y 3B'A3Ky
i3 3aKiHYEHHAM CTPOKiB AABHOCTI 4O OCI6, siKi BYUMHMNM 3M0YMH Y Bilj OO BiCiMHaaUATH
POKiB, 3acTOCOBYETbCA BignosiaHo go ctaten 49 ta 80 KKY. Loao ocib, 3a3HayeHux y
YacTMHI NepLuin Uiel CTaTTi, BCTAHOBSIIOTBCA Taki CTPOKM AABHOCTI: 1) ABa poku — y pasi
BUMHEHHSA 3I10MUHY HEBENWKOI TAXKOCTI; 2) N'ATb POKIB — Yy pasi BYMHEHHSA 3MOYUHY
cepenHbOi TSKKOCTI; 3) CiM POKIB — y pasi BUMHEHHS THXXKOrO 31I0MUHY; 4) AECATb POKIB —
y pasi BUNHEHHSA 0COBNNBO TAXKKOro 3rouunHy. Loao ocib, 3a3HavyeHmx y YacTuHI nepLuin
Li€l cTaTTi, BCTAHOBIOIOTLCA TaKi CTPOKN BUKOHAHHA O06BMHYBanbHOro BMPOKy: 1) ABa
POKU — y pasi 3acymKEeHHSA 40 NoKapaHHS, He NOB'A3aHOro 3 No3baBneHHsIM BOMi, a TaKoX
Npw 3acygpKeHHi 4O nokapaHHs Yy BUAi No30aBneHHsa BOMi 3a 3M104YMH HEBENUKOT TAXKOCTI;
2) N'ATb POKIB — y pasi 3aCyQKEHHs1 40 NoKapaHHs y Buai no3baBneHHs BOMi 3a 3M104UH
cepenHbOl TSHXKKOCTI, @ TaKOX NpY 3aCy)KeHHi O NokapaHHS y BUAi No3baBrieHHs BOSi Ha
CTPOK He OinbLue N'ATU POKIB 3@ TSHKKUIW 3I104UH; 3) CiM POKIB — Yy pasi 3acydXeHHs [0
nokapaHHs y BuAai no3baBneHHs BOSli Ha CTPOK BinbLue N'ATV POKIiB 3a TSHXKKUIA 3N0YNH; 4)
AEeCSATb POKIB — Yy pasi 3aCyKEeHHSA 0O NoKapaHHS Y BUAI No30aBneHHsa Boni 3a 0cobnmeo
TSOKKUI 3M104KH [1, C.

47].

o oci6, ki BigbyBatoTb NOKapaHHs y BUAI N030aBneHHs BOMi 3a 3MTI04UH, BYUMHEHUI
y Bili 0O BiCIMHaOUATX POKiB, MOXe OyTn 3acTocoBaHe YMOBHO — JOCTPOKOBE 3BiflbHEHHS
Bi BiAOyBaHHSA MOKapaHHSA He3anexHO Bif TSHXKKOCTI BUYMHEHOrO 3M04YMHY. YMOBHO —
AOCTPOKOBE 3BiflbHEHHA Big BiAbyBaHHA nokapaHHA MoOXe OyTW 3acToCoBaHe, SKLLO
3aCyPKEHNN CYMMIHHOK NOBEAIHKOK Ta CTaBfEHHAM 40 npaLi Ta HaBYaHHS OOBIB CBOE
BUNpaBneHHs [1, c. 48].

YMOBHO-OOCTPOKOBE  3BiflbHEHHA Big BigOyBaHHA MOKapaHHA Moxe OyTu
3aCToCOBaHe [0 3acCyKeHUX 3a 3M04YMH, BUMHEHW Y Bili 4O BiCIMHaAUATU POKIB, Nicns
pakTnyHoro BiAbyTTA: 1) HE MeHLe TPEeTUHU NPU3HAYEHOro CTPOKY NMOKapaHHS y BUAi
no3baBneHHa BOMi 3a 3MOYMH HEBENUKOI abo cepenHbOi TSKKOCTI i 3a HeobepexHui
TSDKKAA 3I04UH; 2) HE MEHLUE NOSIOBMHM CTPOKY MOKapaHHs y BuAi No3daBreHHa BOi,
NPU3HAYEHOro0 CyAOM 3a YMUCHUIN TSXKKUA 3MO0YUH YN HEODEPEXHUIN OCOBINBO TAXKNI
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3I104MH, a TaKoX, SKWo ocoba paHiwe BiabyBana nokapaHHs y BuAi no3baBneHHSA BONi
32 YMUCHMIM 37104MH | OO noraweHHs abo 3HATTS CyaMMOCTI 3HOBY BYMHMNA Y Bili OO
BiCIMHaOUATN POKIB HOBUIM YMUCHUIA 3M04MH, 3@ KM BOHA 3acypkeHa A0 no3baBneHHs
BONi; 3) He MeHWwe [BOX TPETUH CTPOKY MOKapaHHs Yy BuAi no3baBneHHs BOfi,
NPU3HAYEHOro Cy4OM 3a YMUCHUI OCOBNMBO TSXKKMIM 3MOYMH, a TakoX, SKWO ocoba
paHilwe BigbyBana nokapaHHA y BuAi No3baBreHHs Boni i 6yna yMOBHO — 4OCTPOKOBO
3BiNbHEHa Big BiAOyBaHHA MNOKapaHHs, ane A0 3aKiHYEeHHA He BigdyTol 4YacTUHU
NMoKapaHHA Ta OO0 [OOCArHEeHHs BiCIMHAAUATUPIYHOrO BiKY 3HOBY BYMHUMA YMUCHWUN
3I104MH, 3a KM BOHA 3acymxeHa Ao no3baBreHHs BOfi.
[lo HenoBHOMITHIX 3aMiHa He BiAGYTOI YacCTUHM nokapaHHs Ginbl M'SKMM NOKapaHHAM

He 3aCTOCOBYETLCA.
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KaHaMaaT PUONYHUX HayK, AOLUEHT

FYMAHI3M TA WNAXWU MO0 PEATI3ALI MINILIEIO YKPAIHU B YMOBAX
E€BPOIHTEIPALLIT

Y 3B’A3Ky 3 aKTUBHUM MNPOLLECOM iHTerpauii Hawol KpaiHu [0 €BPONenCbKOI
CMiNbHOTM MOCTae HaranbHa notpeba B Y3romXeHHi BiTYM3HAHOIO 3aKOHOAABCTBA 3
Mi>KHapOAHOK NPaBOBOK CUCTEMOIO.

Ha cborogHilwHin aeHb cutyauis Burnagae Takum YMHOM: MPUHLMN FyMaHi3aMy TNnymMaymTbCA
Heo4HO3Ha4yHO, @ TOMY YacTO BTpavae MexXi.

'ymaHiam — ue cuctema igen, nornsais, WO po3rnggarnTb NANHY SK HanbinbLly
LiHHICTb, NiAHOCUTbL Ha BULWMK Wwabensb 11 rigHiCTb Ta YecTb. Ha Hawy aymKy , HOpManbHi
BiJHOCWHW B CYCMiNbCTBI HE MOXNKBI 6€3 iCHYBaHHSA LbOro NpuHumny. B KpymiHansHoOMYy
npaBsi BiH NOLUMPKOETLCA Y PIBHIK Mipi AK Ha 311I04MHLSA, TaK | HA NOTepninoro, ceigka ToLwo
[1, c. 21].

Pocincekun BueHnn B.B.ManbLeB y CBOIX npausax roBOpUTb Npo LUMPOKE Ta By3bKe
3HAYEHHS NPUHUMNY TyMaHiamy. Y LWUPOKOMY PO3YMiHHI BiH MNOB’A3aHUA i3
3abes3neyvyeHHsIM FyMaHICTUYHMX 3acaf CycnifnibCTBa Ta AepXaBW, 3axXUCTOM npasB Ta
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csoboa noanHM Ta rpomagsHuHa. Tomy peanisauis npuHUMNY rymaniamy npOHU3Ye
chepy KpuMiHanNbHO-NPaBOBOI OXOPOHU | He BXOOUTb Y PaMKM nuwe rymMaHHOro
CTaBIIEHHA 00 3M04YMHUA. Y BY3bKOMY PO3YMiHHI NMPUHUUMN TyMaHi3My MOB’A3aHUNA i3
rYMaHHUM CTaBfIEHHAM [0 NOTEPNINOI Big 3N104MHY 0COOM Ta 3nounHUsA [2].

30BCiM HWWIA NOrNag Ha NPUHUKUN TyMaHiaMy B KpuMiHanbHoOMy npasi mae T.B.
KneHoBa. BoHa cTBepaxye, WO Len NpMHUMN He XapakTepHUM A58 KpMMiHansHOro npasa
3 1ioro baratbma 3abopoHaMKM Ta KOPCTOKMMM Bugamu nokapaHb. Ocobi, ska BYMHMNA
3M104MH, Mae OyTu npu3HayeHe MiHiManbHe MOKapaHHA, $SKOro [ocuTb Ans i
BUMNPAaBNEHHS Ta nonepemkeHHA HOBUX 3roYumHiB [3]. 3BiCHO, Taka AyMKa Mae npaBo Ha
ICHYBaHHS, ane BCe X Taku BUKMOYATU rymMaHiaMm 3 nepeniky npuHUMniB KpMMiHarIbHOro
npasa He Po3CcyannBO Ha Hall nornsag. bo Toai nopywyeTbcs npasa NOTepnifiol CTOPOHN,
sika Ma€e NpaBo Ha BiAHOBMEHHS 3aBAaHOI LLKOAM 11 YeCTi Ta rigHOCTI, nparHe npusHayveHHs
crnpaBeMBoro (iHoA4i MakCUMarbHOMO )BUPOKY A58 3MT04MUHUSA. TOX HE MOXXHA roBOPUTHU
NPO MOBHE BUKIMIOYEHHS LbOro MPUHLMMY 3 KPUMIHANBLHOMO rnpaBa, Tak sk OKpiM 3N04nHUSA,
rYMaHi3Mm LLie 3aCTOCOBYETbLCA MO BiJHOLUIEHHIO N 4O NOTEPMINOro Bif 35I04UHY.

LLlooo nokapaHHs, TO BOHO HEe NOBUHHO ByTU HecnpaBeanMBo CyBOpuM. Ane ue He
O3Ha4ae, Lo rnokapaHHs Mae byTu HecripaseniMBo M'AKUM. ['yMaHHUM Moxe ByTn nuwe
cnpaBefnvee nokapaHHA. CyTb NpUMHUMMY FyMaHiamy, O4eBWOHO, MONArae He B TOMY,
o6 nokapaHHsa Byno HecnpaBenMBO M’SIKUM, @ B TOMY, LLLO MPU NPU3HAYEHHI NOKapaHHS
SIK HAMMNOBHILLE Mae BpaxoByBaTUCh Npupoaa NnioanHn [4].

B npuHUMni rymaHiamy nomiTHe nosifibHe CTaBMEHHS ep)XaBu B MepLuy yepry 4o
riAHOCTI NIOANHN. 4. 2 CT. 28 KOHCTUTYUIT YKpaiHM Nporonowye, Wo HiIXTO He Moxe ByTu
NiggaHUN KaTyBaHHIO, XXOPCTOKOMY, HENACLKOMY abo Takomy, WO MPUHUKYE MOTO
MAHICTb, MOBOLKEHHIO YM MOKapaHHI0. AK [OKa3 LbOMY, KPUMIHANBbHMUA 3aKOH BUKIOYaE
XKOPCTOKI MOKapaHHs Mo BigHOLUIEHHKO 40 OCOOM, WO BYMHWUNA 3MI0MMH, @ Ma€ Ha MeTi
nepeBmxoBaTyn 1i, MOBEPHYTU i 4O CYCNiNbCTBA, BIAHOBUTU 1I NONEpeaHeE NOSIOXKEHHS B
HbOMY. 3a3HauYMmMO, WO CTyMNiHb MOKapaHHs BIAMNOBIJAE CKOEHOMY  CYCMiNbHO
Hebe3ne4yHoMy BUHHOMY AisiHHI0. 3rigHo 3 ¢T. 51 KpuMiHanbHMM KogekcoM Ykpainu (gani
— KKY), 3a 3n04MHW, WO HEe CTaHOBNATb BENUKOI CyCnifibHOI HEGe3nekn, MoxyTb ByTu
3aCToCyBaHHiI OiNbLL M’SKi CaHKLUiT, He NOB’A3aHi 3 yB’A3HEHHSM [5].

3akoHOOaBCTBO nNependavyae HagaHHA Nifbr NEBHUM KaTeropisim cy6’eKTiB 3M04MHY.
BariTHi XiHKM Ta XiHKW, SKi MalOTb OiTeh BIKOM OO CEMW POKiB, 3BINIbHAKTHCA Bifg
BioOyBaHHA nokapaHHa 3 BunpobyBaHHAM (cT. 79 KKY). KpumiHanbHe 3akoHOOaBCTBO
BCTAHOBIIOE MiNbrOBi YMOBW KPUMiHANbHOI BiANOBIAANbHOCTI HEMOBHONMITHIX (po3ain XV
KKY). No BigHOLIEHHIO 00 HUX TYMaHi3M BUSIBNSIETLCA B TOMY, LLO Cy[ MOXe 3aCTOCyBaTu
3aMiCTb MOKapaHHs NPMMYCOBI 3axoan BUXOBHOro xapaktepy (cT. 97, 105 KKY) [5].

3 nosuui cnpaBegnMBOCTI KOXEH 3MOYMHELb MOBMHEH MOHECTW MoKapaHHs 3a
CKOeHe. Are iCHYITb TaKi BiJOMi IHCTUTYTU B KpUMiHANIbHOMY NpaBsi, IK 4aBHICTb B CKOEHHI
3M0YUHY, aMHICTIA | MOMUNYBaAHHSA, WO 0O3BONAKTL 3BifIbHATU BUHHOIO BiJ NOKapaHHSA
noBHicTiO abo 4yacTtkoBo. Came ue i BUCTyNae sk NpOsiB AEPXKaBOK YMaHHOCTI A0
3acymkeHux. Lle moxe cnpmymHmuTn (hopMyBaHHS B CyCiSibHI CBIZOMOCTI, 0COB0ONMNBO Y
NOTEHUINHNX NPaBOBMNOPYLUHWKIB, MOYYTTA BCEO03BONEHOCTI i 6e3kapHOCTi 3a CkoeHe [6,
c. 492].

BuB4eHHA 3apybikHOro [oOcCBiQy NIATBEPLKYE, WO MOM'AKWEHA KpuMiHanbHa
nosniTMKa Agepxasu Ta CygoBa NpakTuka, LUMPOKe 3aCTOCYBaHHA anbTepHaTUBHUX BUAIB
nokapaHb i He B’I3HUYHUX 3anobiKHMX 3axoAdiB A0 3MOYMHLIB, SIKi HE SABMSOTb BESMKOI
cycninbHOT Hebe3nekn, HaaarTb MOXITMBICTb iICTOTHO 3MEHLUMUTU AepXXaBHi BUTpaTU Ha
YTPUMaHHS MeHIiTeHUiapHOl CUCTEMW, 3HU3UTU pPiBEHb PeLMaMBHOI 3MOYMHHOCTI Ta
3abe3neunTn couianbHy peabiniTauito YacTUHW NPaBOMOPYLUHWUKIB, @ B MiOCYMKY —
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3MEHLUMTW BMAUB LibOro BHYTPILLHLOIO YMHHMKA Ha HauioHanbHy 6e3neky aepxasu [7, c.

5].

HincHo, 3a gesiki 3N0YMHKN 3aCTOCYBaHHSA Binbll anbTepHaTMBHOIO BMAY NOKapaHHSA
6yno 6 pauioHanbHiwe i 3 eKOHOMIYHOro BOKY, i 3 TOYKM 30py rymaHiamy. Kopuctb Big
TaKoro nokapaHHa 6yna 6 onsi cycninbCTBa 3Ha4YHO BUMQHILLOK, aHK YTPMMYBATU Ha CBOI
KOLITYK 31104MHUS. MeBHa piy, WO NAETbCA He NPO TSKKI 31T0MUHK, a Ti, WO XO4 | MICTATb
cycninbHe Hebe3neyHe OisiHHSA, ane BCe X Taku He HECYyTb 0COBNMBO BESNMKOI 3arpo3u.

Mepen TMM AK PO3rNAHYTU peari3auito NPUHUMNY rymaHiamy B AiANbHOCTI Miniui
XoTifiocst 6 3a3Ha4YNTM TOM PaKT, WO Ha CbOTOAHILLHIN AEeHb BMMAnNbOBYETLCA HE AyXe
NO3UTMBHA KapTWUHA: CrOCTEepiraeTbCs MEeBHE BiQYY)XEHHA rpoMagsH Bi4 [OaHOro
NPaBOOXOPOHHOIO oOpraHy. Taka cuTyauid He MOXe He BUKIMKaTU 3aHEemnoOKOEHHS.
HaneBHe, Ue CNpUMYMHEHO TUM, LLO Oy)Xe 4YacTo caMe Miniuis He MOXe HanaroguTu
KOHTaKT, Aianor 8K 3 CyCnifibCTBOM B LifIOMY, TaK i N0 BiAHOLWIEHHK [0 OKPEMO B3ATOrO
rpomMagsaHuHa.

3rigHO 0o pe3ynbTaTiB ONUTYBaHHS HaceneHHsi, nposeaeHoro B 2011p. LleHTpom
PasymkoBa, 6yno BcTaHOBIEHO, BinbLwicTb rpomagsH ( 57%) He nNigTpUMyTh OiiNbHICTb
Miniuii. MoBHICTIO NiaTpUMyOTb — Nuwe 6% onutaHux, okpemi aii — 26,3%. 3aranom xe
rpomMagsaHn YkpaiHu yacTile cnpunMatoTb Minilito SK YUHHUK Hebe3neku, a He 3axuCTy
[8] .

Cy4acHi 3aKkoHu, WO peryntoTb poboTy opraHiB ny6nivyHOT cnyx6bu, nocunarTbcs
FOSIOBHUM YMHOM Ha MPUHLMN rymaHiamy. BiH, Ta we iHwi npuHumnmn, B poboTi sskummn
KOPUCTYETLCS BITYM3HAHA Miniuist 3akpinneHHi B 4.1 cT.3 3akoHy YkpaiHu « Npo minidito»
Big 20.12.1990 p.

Ha gymky O.C. lNpoHeBmYa, npaBoBi NpUHLUMAM opraHi3auii Ta AianbHOCTI noniuil
(Miniuii) — ue OCHOBHI igei (MOMOXEHHs), WO MakwTb Xapaktep 6e3yMOBHUX BUMOT,
3aKpiNmOTLCA B 3aKOHOAABYMX akTax abo XX BUMMMBAKOTb 3i 3MICTY KOHKPETHUX HOPM
npaBa Ta € KepiBHMMW 3acagamMu 01l OpraHiB i nocagoBmx OCiO, YNOBHOBaXXEHUX Ha
OXOPOHY FPOMaACLKOro nopsiaky Ta 3abesneyvyeHHs rpoMaacbkoi 6esnekn. Ak CBiguMTb
NnpakTuka 3apyOikHMX AepaB, NPUHLMNM OpraHi3auii Ta 4isnbHOCTI Noniuil 3akpinneHi B
KOHCTUTYLiSX, 3aKOHax Npo nosiuito (opraHu BHYTpILWHiX cripas (gaani — OBC), miniyito) Ta
IHLWUMX HOPMaTUBHO-NPAaBOBMX aKTax, WO CIYrylTb IOPUOANYHOK OCHOBOLO 1 AiSiNIbHOCTI
[9, c. 194].

He MoOXxHa 3anepeunTn TOM (PaKT, WO rymaHiaM OKPEMO B3ATOr0O npaliBHUKA
CTPYKTYPY HE MOXNMBMIK 6€3 3HaHHA HMM CaMUM YMHHOrO 3akoHOAaBcTBa. HesanexHo
Bij pacoBOi YW HaUiOHanbHOI HaNEeXHOCTI, CTaTTi, BiKYy, MNOMITUYHUX BMNOAOBaHb,
MaWHOBOro CTaHOBMLLA NpaUiBHMK MifiLil NOBUHEH 3aBXAW B MepLUy 4yepry 3axuwiaTtu
npaea noguHu. ToMy KpiM BuLLEe 3a3HA4YeHOro 3akoHy, MiniuioHep KepyeTbCsl B CBOIN
OIANbHOCTI LWe 1 PiSHOMaHITHAMW BHYTPILUHLOBIAOMYMMWN HakasamMu, 30Kpema OOHUM 3
Takux 4aBndetbcsd Kogekc noBediHKM npauiBHMKa OpraHiB BHYTPIWHIX cnpaB Big
05.11.2011 p. Ne 825.

LlikaBoto € gymka B.C. LLyniHroBa, siknii BBaXkae, L0 NpaLiBHUKN NPaBOOXOPOHHOMO
OpraHy He MOXYTb 3acTocoByBaTW Oyab-ski MeToan Ons AOCATHEHHS MOCTaBfeHMX
nepen HUMKU Uinen, Ons HUX HENPUHATHUIA NocTynat “meTa Bunpasgosye 3acobu” [10,
c. 4, 9].

Omxe, pobnsaym BUCHOBOK, XOTiNOCsA 6 3a3HaA4YMTM NPO 3HAYUMICTb ryMaHi3aMy siK Ans
KpMMiHanNbLHOro npaea B LifIoMY, Tak i Ans isnbHOCTI Miniuil. B LUuMpokoMy po3yMiHHI Lie
couianbHo-ginocodcbka Kateropis, aka nobygoBaHa Ha B3aeMonoBasi Ntoaen, BU3Hae ix
HEMNOBTOPHICTb, NMPaBO Ha XMUTTS, | HEOAMIHHO 3axXMLLAETLCA AEpPXaBoto, 1l IHCTUTyTaMm
Bi4 MpoTunpaBHUX nocsraHb. LLloao npaBoBOro rymaHiamy — TO BiH 3akpinfieHun B
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IOPUANYHMX HOPMaX, WO PerynoTb BiAHOCMHM B CYCMiNbCTBI. 3BUYAWHO, LLUO TaKun
rymaHiam 3abesnevyyeTbCs MnokapaHHsaM, MPUMYCOM, MaktuuM Ha MeTi B nepluy uyepry
nepeBMXOBaHHA BUHHOI 0cobu. Mipa nokapaHHsi 3aBXam y TakoMy BUNagKy 3anmwaeTtbes
cnpaBeasIMBOLO 5K MO BiAHOLWWEHHIO 40 cyD’ekTa 3M04MHY, TaK i 40 NOTEPNINOro Bif HbOro.
Y 3B’A3Ky 3 rymMaHisauielo 3aKoHO4aBCTBaA B LiIOMY 3MIHIOETbCA HanpaBneHiCTb
pobOTM NPAaBOOXOPOHHNX OpraHiB. BiTYn3HsHI 3akoHO4aBLI HaMmaralTbCs NEPENHATIN BCe
Te€ KOpUCHE, WO NPONOHYE HaM LOCBIL EBPOMNENCHLKOro CycninbCcTBa. 3BiCHa piy, Wo Ans
NOBHOI aganTauil HaWKnX 3aKOHIB 40 MPKHaPOAHUX MPUHUUNIB NOBUHEH NMPOWUTU OESKUN
yac. A Ha AaHMn MOMEHT Bif, HAaC, MOOLOrO MOKOSiHHS, NOTPIGHO NMLLe CTBOPUTU MiLHWIA
dyHOaMEHT Ans nogansLuoi po3byaoBu NpaBoBOl AepXKaBMu.
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ArpeccuBHble MHCTUHKTbI, TPEBOru, Aenpeccus, MCUxmyeckme paccTpoucTBa
PeHOMEH YernoBeyecknin, M03ITOMY Hacunmne, XXeCToKOCTb, BCMbIIbYMBOCTb MHOTOMEPHbI
n MHoronukn [15,16]. Pacno3HaBaHue 1 OTHOLLEHNE K MaHusM, Bpeaam, adhpeKkTMBHbBIM
paccTponcTBaM, CNOCOBHOCTb MX pacno3HaBaTb 3aBUCAT OT JIMYHOCTHbLIX CMNOCOBHOCTEN,
COCTOSAHUS, CBOWCTB, 4YepT, OBCTOATEenbCTB, MO3vuuiK, MOAXOA0B, CneunaribHOCTU U
T.4.[3,13]. [Mpn 9TOM NCUXOSNOrMYECKUn HEPB NPOTUBOMNPABHOIO OENCTBUSA, CEPUNHOTO
npectynnenuns, 6e3HakaszaHHOCTb camMo yTBepXgaeTcsa 3a CcYeT CTOWMKOro
CUCTEMATU3NPOBAHHOIO KpUMMHarbHOro motuea [1,14]. MNpu aTOM HeraTtnBHas aHeprug,
aPPeKTMBHOE COCTOSAHME, MaHuakanbHO-4ENPEeCcCUBHBLIN NCUX03, MaHun, 6peg
NpoXoaaT 4Yepes3 MNpecTynHuKa, paspylias ero ncuxuky. Kpome Toro, CepuiHbIM
NPECTYNHUKOM [ABWXYT COBEPLUEHHO Ocobble, TONbKO €My W3BECTHble MOTMBbI,
CBsi3aHHble C NaTOMNCUXONOMMYECKUMN U3MEHEHUAMU B KOpe ronoBHoro mosra [10,14].
Mpuyem, Kaxablh CEpUrHBLIA  NPECTYNHUK 3TO ocobasi uMHAMBMAOYaNbHOCTb C
HENPOrHoO3npyembIM NPECTYMNHbIM NOBEAEHUEM, BUAAMU KPUMUHATbHBIX NPECTYNNeHUN
N NCMXONATONIOrMYECKUMUN OTKITOHEHUSMUN U BonesHbio [2].

OTnuunTENbHBIMKM YepTaMn OaHHbIX OCODO TSXKKMX MPECTYMNEHUN sBRseTcA
NNaHOMEPHOCTb, BKMIOYaloLas nNpealecTBYOWY CTaguio, daHTasum U getanbHoe
nnaHMpoBaHMe MNPecTynfieHusi, KOTopoe Bcerga XapakTepusyeTcsl HaHeCceHuem
XapakTepHbIX, Yalle OOHOTUMHbLIX MOBPEXAeHUN, U3ObITOYHOCTBID HacuuMs U
coctosiHeMm addgekta. Bpemsi, Mecto m coBepLUueHWEe NpecTynneHns BblbupaeTcs
COOTBETCTBEHHO CO CBOUM €My OOHOMY MOHATHLIM nMnaHoMm [3,5]XapakTepHas
0COBEHHOCTb CEPUIMHOIo NPECTYMNHMKa U YacToTa COBepLUeHUsI NPECTYNSIEHUN CBA3aHa
C NepuoaoM 3MOLMOHANbHOIO OCTbIBaAHWUS, HEBPO3aMu, MNCUXO03aMW, HaBSA34YUBbLIM
cocTosiHueM. [NpoMexyToK MOXEeT COCTaBnsATb AHWU, Hedenun, Mecsubl U aaxe rogpl. JT0
MOXHO OOBACHUTL (PaKTOM nedveHus B ncuxmatpudeckom ctaumoHape [10]. OagHako
CepunHble npecTynneHna obsizatenbHo Bo3obHoBnswTcsA. [NMpyn nogbope xepTBbl B
MaHusIX, baHTasnax CepUMHOro nNpecTynHuka opmupyeTca cBoeobpasHas unn3ng,
naeanbHbl 06pa3s, TMNax, B COOTBETCTBUM C KOTOPbLIM U BbiOMpaeTcsa byayuias xxepTsa.
Mpn nnaHMpoBaHMM CEPUNHBLIA  MPECTYNHUK YYUTbIBAET JIMYHOCTHbIE (paKTOpbl
BO3MOXXHOCTUW NPECTYNHOro 3amMbiCna, CTPYKTypYy MOTUBaL MK, NepLenTUBHO-CMbICIIOBbIE
YyCTAHOBKKW, OOLLyl0 CXemy MfaHMpOBaHUA  MNPECTYNneHusi, BO3MOXHOCTb U
BbIMOMHAEMOCTb MOPOXAEHHOrO MPEecTynHoro aesHus. Ecnun  cutyaumst okasbiBaeTcs
HeGnaronpuATHOM AnNs  COBEPLUEHUSI MNPECTYMMEHUSA, TO CEPUNHbLIN MNPECTYMHUK
OTKrnagblBaeT Ha Kakoe-TO Bpems ero ucrnonHeHue. NMpuyem, kaxabiv yaadHblA, HOBbIN
ycrnex OKpbIngeT, OTKpbIBaeT HOBbIE NEPCMNEKTMBLI AEBMAHTHOIO noseaeHus [1,5,7].

M0  MOTMBAUMOHHBIM  NpPU3HaKaM pasnuyalrT: NCUXUNYECKN

HEeHopMarbHbIX N0AEN, NMAEN, NEPEXMBLUNX FNYOOKYO NCUXUYECKYIO TPaBMY,

napagokcaribHoO XKEeCTOKUX nogen, Jmld  C TAXeNnbIMA NCUXNHECKNMIA

cekcyarnbHbIMW paccTponucteam [11,14].

Apyron knaccudukaumern no MOTMBALMOHHOMY MNpuU3HaKy OyaeT cnegytowias:
LWIM30PPEHONOA0OHBIN  (NCUXOTUYECKUA  TWUM), MMUCCUOHEPCKUA TWUMN, CagUCTCKUM
(regoHUYecKkum T1n), NOXOTAMBBIV (KOHTpONMpytoLwmin ) Tmun [16].

Knaccugumkaums cepuiHbix youny, no MOTMBY: refOHUCTbl — YOUNCTBO cumuTatoT
cnocobom yOoOBMETBOPEHUA CBOMX Hyxxa M noTpebHocten. K HuUM OTHOCSATCS:

cekcyarnbHble — YOMBalOT XepTB, AN MNOMyYeHUs1 CeKCyanbHOro YOoBONbCTBUS,
AEeCTpoepbl — MOTUB —
NMPUYUHEHME  MCUXMYECKMX U (PU3MYECKUX CTpadaHun, MEepKaHTUNbHblE —

NMCUXONOrMYeckon OCHOBOW OCTaeTcs (hakTop LOMUHMPOBAHUA U YyBCTBO abCOMOTHOM
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BNacTu, BU3MOHEPbI — Nnua coBepLuaromne youncrea « no HayweHuo» bora, Jbasona
U CBATbLIX, MUCCUOHEPbI — CEepunHble YOuKnubl, ybuBaloLime CBOUX XepTB paau
npu3payYyHon uenu, nameHeHns mupa, obuiecTsa, rocyaapcTsa, KaHHMbanbl — youiupl,
coBepLiatoLLme NpecTynfeHns ¢ uenbto ynotpebnennsa tena xeptebl B nuwy [10,16].

K oTaenbHbIM TMNamM CEPUNHBIX NPECTYMHUKOB MOXHO OTHECTU NPECTYMNHUKOB MO
NMofioBOM OpMEeHTauun, NO BO3PACTHOW NPUHALMEXHOCTU, MACCOBbIX, «3arOWHbIX»,
XEHLWMH, no cdepe KpMMUHANBbHOW aKTUBHOCTW, MO NOKaNbHOCTU, CEPUNHLIX YyOunLy
cpean MeguuuHCKUX paboTHUKOB, cpean pabOTHUKOB NPaBOOXPAHUTESNbHbLIX OPraHoB,
HecoBepLUEHHONETHUX, acoLmarnbHbIX, HecoUManbHbIX
[15,16].

TpeboBaHuWs 3aKOHa K OpUANYECKOMY ONpeaenieHno CEPUNHOCTU NPECTYNIEeHUS,
NMCUXMYECKMX pPaCCTPOMCTB wunu 3aboneBaHun, oOnpedeneHnin  «BMEHSEMOCTUY,
«HEBMEHSIEMOCTNY,

«OeecnocobHOCTM», «HeaeecnocobHOCTM», MpOrpeccupoBaHHOCTM  3aboneBaHus,
HanuumMe MnCUXMYECKUX aHOManun, Kak 0DOCHOBaHHbIX akToB, Tpebyrowmx
ncuxmaTpuyeckon aKkcnepTuabl N 06ocHoBaHMA.[8,9,17]. 3TO U uHTepechl obLiecTBa n
3abota O kKaxgom rpaxgaHuvHe [12]. [loaTomy KpMMMHaNbHO-NpaBoBasd 3awuTa
rpakgaHuHa SOSMKHa MMeTb OBLLUMIA, NOMHBIA U MOCTOSAHHLIN XapakTep. Tak, B 4HaCTHOCTH
NpecTynrieHns NpoTUB XU3HWU, 300POBbSA, BOMMU, YeCTU, NONOBOM CcBOGOALI M MOMOBON
HEenNPUKOCHOBEHHOCTUN oxpaHsatoTca KoHCTUTyumnen YkpanHbol n cT. 115 — 156 YK YkpauHbl
[4,

6,9, 12)].

Mcxoas 13 BbILLEN3NOXEHHOIO, MOXHO caenaTb crieaytolime BbiBoAb:

1. ArpeccuBHble WHCTUHKTbI,  HapylleHWe  KOHTpPOnsa  MoBedeHus,
nporpeccupyroliee TeyeHue TMCUXMYECKUX  PacCTPOUCTB  —  MNCUXOSIOrnMyeckme
NPeAnoCbISIKA COBEPLUEHNSA CEPUNHBIX MPECTYNNEHUN ;

2. flBneHve cepuirHOro npectynneHunsa — rnobansHasa npobrnema YenoBeyeckon
6onesHn, MetoLLLaa CTOMKUIA, HEMPEeACKa3yeMbIN XapakTep, codeTalLWMINCa Bcerga ¢
KPMMWHaNbHbIM MOTUBOM;

3. [lloBepenune, oencTBna  CepumnHoro younubl - aTo
HenpeckasyemMmoe, 3apaHee 06ayMaHHOEe YHUYTOXEHUEe Be33aLUNTHBIX XKePTB-04MHOYEK;

4. CepunHbin ybuiiua — NpecTynHuK, COBEPLLAOLWNIN pac4eTNBO HEMpPepbIBHO
0co60 onacHble NPeCTYNeHNs ¢ nepmogaMmm 3MOLMOHANBbHOIO OXNaXaeHus:;

5. Tllcuxonorn4yecknn M KpUMWUHANUCTUYECKUMW MOPTPET FMYHOCTU CEePUNHOro
ybunubl npeactaBnseT nNpakTUYECKUM WHTEPEC, Kak O NpaBOBedoB, Tak U Ans
cynebHbIX MCUXONOoroB, NCUXMaTpoB AN 06bEeKTUBHOM KBanudmukauun ocobo onacHbIX
JEeAHNN;

6. CnegcTeBeHHble OencTBus U OCYXXOEHUEe CepurHOro nNpecTynHuka
3aBUCAT OT paccnefoBaHusi, KayeCTBEHHO MPOBEAEHHbIX CcyaebHbIX 3KCcnepTus,
KBanudukauum npecTynHbiX AesSHUN.

7. TlaToncuxonornyeckne HapyLleHUs B rOfIOBHOM MO3re 3aBUCAT U CBA3aHbl C
NCUXNYECKMMMU aHOMATTUSIMU CO CKITOHHOCTBIO K MPECTYMHOMY MOBEAEHMIO.
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Poxko BikTopiss BonogumupiBHa
KypcaHT Il kypcy dakynbTeTy
niaroToBKn doaxisuiB 4ns nigposainis
cnigctea
IOBH3 «[JHinponeTpoBCbKMIA AepPXXaBHUI YHIBEPCUTET BHYTPILLHIX cnpaB»
M. [IHinponeTpoBCbK
HaykoBun kepisHuk: Kncenbos |.O.
KaHOngat opuanyHuUX Hayk, JOUeHT

OCOBJIUBOCTI KPUMIHAJNIBHOIO
NMOKAPAHHA HEMOBHOMITHIX

AKTyarnbHIiCTb A4aHOT TeMu nonsrae B TOMY, WO B Npoueci po3BUTKY LmBini3auii
BioOyBaeTbCs YCBIAOMMEHHS HeObOXiAHOCTIi 0COGMMBOrO MNPaBOBOrO CTaBMIEHHA [0
HEemnoBHOJITHIX, 30Kpema i B KpMMiHarnbHO - MPaBoOBOMY acCMekKTi

Mepwwnin B icTopil cya Ana HenoBHOMITHIX OyB cTBopeHun y CLLUA B 1899 p. Ta
AOCNIAHVKMA NiOKPECNioTb, WO We Yy AaBHbopumcbkux 3akoHax Xl Ttabnuub Oy
chopmMynbOBaHUA NPUHLMM MPOLLEHHA MOKapaHHS, BUMNpPaB4aHOro HEMNOBHOSMITTSAM.
Mepwoto B icTOpil KpuUMiHanNbLHOro npaBa Teopiel, fAka nepeabadana CBOEPIOHUI
IOPUANYHUA  3aXUCT HEMOBHOMITHIX (Wonpasda, nepeBaXHO ManoniTHIX Aiten), LWo
BUMHMNKN 3M04MHM, Byna Tak 3BaHa KoHUenuis KpuMiHanbHOI ©e3BignosiganbHOCTI.
WNwnocs npo Te, WO AiTWM Ta NigniTkKM B CUry CBOro BiKy He 34aTHi yCBigommoBaTu
BYMHIOBaHIi HUMW NPOCTYMKM SK “3M10°, @ TOMY He NignaratTb NOKapaHHIo.
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3aranbHOBIOOMO, WO PO3BUTOK 3akoHoAaBcTBa OyAb-SKOI KpaiHW HEMOXIMBUN
0e3 BpaxyBaHHs $K MO3UTUBHOrO, TaK i HeraTMBHOroO AOCBiAy iHWWX aepxas.. Lle
CTOCYETbCSA | KPUMiIHANBbHOIo 3aKoHOAABCTBA YKpaiHM, 0cobnmnBe 3Ha4YeHHs 4Ns KO Mae
A0CBig EBPONENCHKNX AepxaB Y Uin cdepi Ta kpaiH CHL.

lMpaBoBa pernameHTaLia nokapaHHS HEMOBHOMITHIX 3anexaTb Big 0cobnmnBocTen
NnpaBoBOl CUCTEMU [epXaBu Ta HauioHanbHOI cneuudikn. Hopmn KpumMmiHanbHOro
3aKOHOAABCTBa LOAO NOKapaHHA HEMOBHOMITHIX Yy OINbLIOCTI AepXaB, 3a 3arafibHUM
npaBuioM, MOLWMPIOTECSA Ha ocib, ski He pocarnn 18 pokiB (HWXYa BiKOBa Mexa
3anexuTb Big KOHKPETHOI aepxaBu. BogHovac B 3akoHOOABCTBI GaraTbox gepkaBax
nepenbayveHo, Lo cneuianbHi NONOXEHHS LWOA0 NOoKapaHHSA HEMOBHOMITHIX MOXYTb ByTur
3aCTOCOBaHi i Woao ocib, ctapwmx 18 pokis.

B umHHomMmy KK LUBenuapii 1937 p. HENOBHONITHI NOAINATLCA Ha Aiten (ocobu
BikoM Big 7 oo 15 pokiB) Ta nignitkis (ocobu Bikom Big 15 oo 18 pokis). o ocib Bikom Bia
18 no 25 pokis, y LUBenuapii 3aCTOCOBYIOTLCA 3ararnbHi NOMOXEHHSA KPUMiHaNbHOMo
3aKOHY 3 ypaxyBaHHAM Aesikmx ocobnmeocTen. LlikaBo, wo B 3akoHogaBcTBi PPH Ta
LLBenuapii HaBiTb BXNBAETLCA TEPMIH “MONOAIKHE KpUMiHaNbHe NpaBo”.

B Higepnangax cneuianbHi npasuna WoOAO0 KPMMIHANBbHOrO rnoKapaHHs 3arasiom
BCTaAHOBIIEHI ANA HEMNOBHOMITHIX 3MoYMHLIB BikoM Big 12 0o 18 pokis, ane ui npasuna cya
MOXe 3acTtocyBaTu i Jo ocib Bikom Big 18 oo 21 poky, AKWO ANa Lboro € nigcrasu,
30KpeMa, 3 ypaxyBaHHSIM TSDKKOCTI NPaBOMNOpYLUEHHS, ocobu 3no4umHua abo obcTaBuH
NPaBoOMNOPYLUEHHS .

Ak Bigomo, KK YkpaiHn 3anuuwaetbCa Ha TpaauuinHin nosuuii pagsaHCbKOro
3aKOHOAABCTBA i3 Lboro nutaHHAa. B YkpaiHi (cT. 98 KK) 4o HENOBHOMITHIX MOXYTb ByTH
3aCTOCOBaHi N'ATb NoKapaHb SIK OCHOBHI: WTpady, rpoMaackki poboTn, BUNpaBHi poboTu,
apewT, i no3baBneHHs BOMi Ha MEBHUM CTPOK Ta ABa 49K [oAaTKoBi: wTtpad i
no3baeneHHsi npaea obinmaT NneBHi nocagn abo 3anmMaTmUCsa NEBHOM OiSANbHICTHO.

CBoepigHoOO € WBenuapcbka cuUcTeEMa KpUMiHanNbHO-NPaBOBUX 3axoniB, SKi
MOXYTb OyTK 3aCcTOCOBaHi 4O HEMOBHOMITHIX. 3okpemMa, Ao aiten (ocobu Bikom Big 7 Ao
15 poKiB) MOXYTb 3aCTOCOBYBATUCS TaK 3BaHi OUCUMNSIIHAPHI MOKapaHHsA: AoraHa,
BUKOHaHHSA NeBHOI pob0oTK Ta WKiNbHUK apewT Big 1 Ao 6 HeNoBHUX poboumnx gHie. [Jo
nianitkie (Big 15- o 18 pokiB) MOXyTb BYTM 3aCTOCOBaHi Tak 3BaHi BUXOBHI 3axogun. Y
BUNAKy, SKWO NigniToK BaXXKO NiggaeTbCs BUXOBaHHIO, € 6e3gornggHumM abo ans Hboro
iCHye 3Ha4Ha 3arposa, BiH Moxe OyTn NnoMilleHun SO nigxoaaLolr cim'i abo 40 BUXOBHOMO
OyanHKy. 3aans BUXoBaHHS OO nigniTka Moxe ByTn 3acTocoBaHO B3ATTA nig BapTy Ao 14
AHiB abo wTpad. Y BMnagky, Konuv nignitok € ocobnueo 3incosaHnm abo BYMHMB 3M104MH
YW TSOHKKUI NPOCTYNOK, SKi XapakTepusytoTb BUCOKUIN CTYNiHb MOro HebGeanevHocTi abo Te,
LLIO BiH BaXKKO MigAaeTbCa BUXOBAHHIO, TO BiAMNOBIAHUIM OpraH Hanpasfisie Takoro nignitka
A0 BUXOBHOro OyauHKy Ha TepMiH Big ABOX pokiB i Ginbwe (4. 2 cT. 91 KK LBenuapii).
Mpyn UbOMY MIANITOK, KA YTPUMYETBCS Y BUXOBHOMY BYAMHKY Nicns BigOyBaHHA HAM He
MEHLUE ABOX POKIB i MpM YMOBI, WO MeTa NnokKapaHHA OOCArHyTa, Moxe OyTn yYMOBHO
3BifIbHEHWI i3 iICANTOBMM TEPMIHOM Big 6 MicauiB Ao 3 pokiB. licns gocsarHeHHs 22 pokiB
nigniTok 6e3yMOBHO 3BiNbHAETLCS 3 BUXOBHOro 6yaunHky (cT. 94 KK LBenuapii).

Benbmn opuriHanbHUM € KpuMiHanbHe 3akoHoAaBCcTBO HigepnaHgis (B KpaiHi

YnHHUA KK 1886 p.). OCHOBHMMMK noKapaHHSAMU, SKi MPU3HAYalTbCA HEMOBHOMITHIM, €:
3a 3MOYUHN — yB'A3HEHHS abo wTpad; 3a npocTynkn — nuwe wrpad. [JoaaTkoBumm
nokapaHHAMM A9 HENMOBHOMITHIX € KOHdbicKalis Ta No3daBneHHs BoAincbkux npas. Mpu
LUbOMY Cy[ Mae npaBO 3acTOCyBaTW 3aMiCTb NOKapaHHs ofHy abo Aekinbka Tak 3BaHuX
anbTepHaTUBHUX CaHKLin: rpoMagcbki poboTtn, poboTu, 3aaTHi BigLKoagyBaTu LWIKoAy,
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3anogisiHy B pes3yrbTaTi KpUMiHANbHOro NpaBoOMOPYLUEHHS, BiABiAyBaHHA HaBYarbHOI
nporpamMu.

Cepen pepxaB €C HaMeHWUW nepesiik nokapaHb LWOAO HENOBHOSITHIX
nepenbayvyeHnn KpMmiHanbHUM 3akoHogaBCcTBOM bonrapii. B Wi cxigHOEBpoOnencobkin
KpaiHi 0O HENOBHOMITHIX MOXyTb OyTM 3acTocoBaHi BCbOro TpWU BWAM MOKapaHb:
no3baBneHHA BOMi, rpomMagcbka goraHa Ta no3baBneHHa npaBa 3anMMaTtuUCs NEBHOM
npodecieto abo aisineHicTio. B ECTOHIT 4O HENOBHONITHIX MOXYTb BYTW 3aCTOCOBaHI Ti X
caMi OCHOBHIi MoOKapaHHA, WO i A0 OOPOCAMX 3M0YMHLIB: 32 BYMHEHHSA 3MOYMHIB —
TIOpEMHE YB'A3HEHHS Ta rPOLWIOBE CTATHEHHHA, 32 YMOBW, WO HEMOBHOMITHIN Mae
CaMOCTINHE [Kepesio A0X0o4Y; 3a BUYMHEHHS NPOCTYNKIB — wTpad i apewT 4O OOHOro
Micsaus.

LLnpoknin cnekTp nokapaHb, SKi MOXYTb BYTM 3aCTOCOBaHi 4O HEMOBHONITHIX OCIO,
nepenbavae KK T[pysii 1999 p. (po3gin 5 “KpumiHanbHa BignosiganbHICTb
HEeMnoOBHONITHIX"): WTpad), no3baBreHHs npaBa 3aMMaTUCA MNEBHOK AiSNbHICTHO,
CyCnifibHO KOpPUCHa npaus, BunpaeBHi poboTn, 06MeXeHHS BOSi, apewT Ta Nno3baBneHHs
BOMi Ha neBHUW cTpok (cT. 82). 3rigHo 3i cT. 88 KK [pysii, MakcumansHuin TepmiH
no3daBneHHs1 BOMi Ansi HEMNOBHOMITHIX cTaHoBUTL 10 pokKiB, a AN HEMNOBHOMITHIX BiKOM
Big 16 oo 18 pokiB — 15 pokiB, ane nuwe y Bunaaky BYMHEHHA HUMU OCOBIIMBO TSXKKOro
3M104MHY.

Migbveatoum NigCyMKkn, BapTo HaArosioCUTK, WO Y KpUMiHANIbHOMY 3aKOHO4ABCTBI
BGaraTbox iHO3eMHMX AepxaB nepenbdaveHa neBHa cneundika NpuaHavYeHHsI NoOKapaHHS
Ta iHWKX 3axofiB HEMOBHONITHIM, ane Ae © He 34iMCHIOBaNocs npasocyans Hapg
HEMNOBHONITHIMMK, Cyd NOBUHEH BpaxoBYyBaTW Taki aCNeKTU: YMOBU XUTTA Ta BUXOBAHHS;
BNMB AOPOCNUX;  PiBEHb PO3BUTKY HEMOBHOMITHBOrO; iHWI 0cobnueocTi ocobu
HEMNOBHOSITHBOTO.

3pobuBLIM aHani3 KPMMiHaNbHOro 3aKOHO4ABCTBa 3apybikHMX AepxaB, 30Kpema
Hinepnangis i WLeenuyapii, BBaxxaemo gouisibHum gonosHntn Ao KK YkpaiHu HoBi BUamn
nokapaHb, aki 6ynu 6 pospaxoBaHi TifIbKM Ha HEMOBHOMITHIX, HANPUKNag, MOMO4IKHNIA
apewT, BigWwKoayBaHHA 3aBaaHnx 30uTKiB Towwo. 3apas B YKpaiHi aHanorom BMXOBHUX
3axogiB, AUCUUNAIHAPHUX MOKapaHb, anbTePHATUBHUX CaHKUiM Ta iHWMX NOAIGHUX 3a
CBOIM 3MIiCTOM KpWUMiHanbHO - npaBaBOBMX 3acobiB LOA0 HEMOBHOMITHIX, fKi €
anbTEPHATUBOIO KPMMIHANbHOMY NOKapaHHK0, BUCTYNaTb MPUMYCOBI 3aX04N BUXOBHOIO
XxapakTtepy, npoTe BOHU MOXYTb OyTM NPU3HAYeHi He TiNIbKM HEMOBHOMITHIM 3aMiCTb
nokapaHHs, ane i ocobam (3rigHo i3 4.1 c1. 7 - 3 KIK Ykpaium - ctapwe 11 poki), siki
BYMHUIIN CYyCNiNbHO Hebe3nevHe AisiHHSA A0 HACTaHHA BiKy, 3 SKOro MOXe HacTaBaTtu
KpMMiHanbHa BignosiganbHicTb (4. 2 cT. 97 KK YkpaiHn).

CamownneHko Onekcin OnekcinoBu4
KypcaHT Il Kypcy dakynbTeTy
niarotToBkn daxisuiB 4ns nigposainis
cnigctea
ABH3 «[JHinponeTpoBCbKMI AepXKaBHUIN YHIBEPCUTET BHYTPILLHIX cripaB»
M. [IHinponeTpoBCbK
HaykoBuin kepiBHuK: Kucenosos 1.0.
KaHOugaTt lpuanyHuUX Hayk, JOUEeHT
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cniBBIAHOLWEHHA NMPEAMETY OB'EKTY TA «MMPEAMETY»
OB'€EKTUBHOI CTOPOHU

Ha cboroaHi BigMmexxyBaHHs npeamMeTa ob'ekTy i «npeamMeTy» 06'eKTUBHOT CTOPOHM,
a came 3acobiB Ta 3HapAAb BUMHEHHS 3M04YUHY € aKTyallbHUM Ta Ma€e CyTTEBE 3HAYeHHS
npu KeBanigikauii 3NOYMHHOIO AiSIHHSA, @ TaKOX MPU BUPIWIEHHI paay IHWWX NUTaHb.
MnTaHHS cniBBIOHOLLEHHS LMX NOHATL, MOCTaBMEHI B AaHi npaui, € OQHUMU 3 OCHOBHUX,
3a JOMOMOrol SIKMX Ha OYMKY aBTopa Ni3HAETbCA KpuMiHanbHe npaso YkpaiHu. Came
TOMy oGpaHa HaMu TeMa € aKTyarbHOI Ha TenepiLHii Yac. Po3rnsag nMtaHb BU3HAYEHNX
aBTOPOM € OAHVMMMW 3 HaWBINbLL CKNagHMX PO3AiniB HayKM KpMMiHaNbHOro npaea.

Keanidgikauia 3MOoYMHHUX [idHb 3anexuTb Big MpaBUITIbHOrO BCTAHOBJIEHHA
npegmeTa 3no4uHy, ane npu ubomy 6arato XTo NnyTae Taki BaXNuBi 1 0QHOYACHO CXOXi
32 pogoBUM KpUTepieM O3HakM K npegmeT 00'ekTy 3MOuYMHY Ta 3Hapagas n 3acobu
CKOEHHA 3r104MHy. HenpaBunbHa KkBanidikauis Npu3BoanTb 40 HEMPaBUITbHOI NPaBOBOI |
couianbHO-MopasibHOT OLHKM [istHHS, BU3HAYaluM TUM cCaMUM | HernpaBUsbHe YSBIEHHS
Npo XxapakTtep i CTyniHb NOro cycnifibHOT Hebe3neku.

3aranbHOBM3HAHO, WO O6'EKT 3MI04MMHY - Le CYCnifbHi BiAHOCWUHW, B3ATI Nig
OXOPOHY HOpMaMU1 KpUMiHanbHOro rnpasa, Ha SiKi MOCArHYB NOPYLUHUK, arne X npegMeTom
00'ekTy 3MOYMHY 3aBXau BUCTynae Te 6naro, AKOMy 3M0YMHOM 3aBOAETbCHA pearnbHa
LUKOA4A YN CTBOPKETLCS 3arpo3a 3anogisiHHA Takol wkoau. 3 iHworo 60Ky B Hayui
KpUMiHanNbLHOro npasa Hambinbll BU3HAHOK € TOYKa 30pYy, 3rigHO 3 SIKOK 00'€EKTUBHOMD
CTOPOHOIO CKMagy 3ro4YmHY ABNAETLCHA CYKYMHICTb O3HaK, WO XapaKTepusyoTb 30BHILLHIO
CTOPOHY 3n0ounmHy. [Mpn UbOMYy 3Hapsaaas i 3acobM BYMHEHHSI 3MOYMHY - LE pedi
MaTepianbHOro CBiTy, 3a AOMOMOroK SKUX Yy TOM YK iHWKNA cnoci® (disvyHUn BB Ha
noTepninoro, obmaH TOWO) MNOMEerwyeTbCsd BYMHEHHS 3M04YMHY (BMKOHAHHSA WMOro
00'eKTUBHOT CTOPOHMK). Mixx gBOMa LUUMU CTPYKTYPHUMU YaCcTUHaAMWU CKragy 3MOYUHY €
B3aeMO3B'A30Kk. ObuaBa 3 HMX MalTb MEBHI O3HAKKM, SIKi: MO-MepLUe, CXOXi 3a CBOIM
3HaYeHHAM, No-Apyre, BOHU BiAPi3HAKOTLCS 3@ 3MiCTOM.

ABTOpPOM BU3HAYAETLCS, WO CMiflbHE BUPAXKaeTbCA y hakynbTaTUBHOCTI , TOOTO Ui
O3HaKNM MOXYyTb SK OyTM NPUCYTHIMKW, Tak W OyTW BIACYTHIMW Yy CKragi 3MO4uHy.
dakynbTaTUBHI O3HAKMU MOXYTb MaTW NOABINHE 3HAYEHHS. [Ns ogHUX CKragiB 3M0oYnHy
BOHW € OBOB'A3KOBMMMU, SKLLO 3a3HAYeHi Y ANCNO3ULIT KOHKPETHOT cTaTTi abo 11 YacTuHI
(cT.112 KK «[lMocsaraHHa Ha XUTTA AepXXaBHOMO YM rpoOMafCbKoro gisyay), ong iHwux -
HeOobOB'A3KOBNMMU, OCKINbKM BOHM HE BKa3aHi y AUCNO3WUii CTaTTi i He BNMMBalOTb Ha
kBanidgikauito 3rnounny (ct.189 KK «BumaraHHs») .

Takox Tpeba 3a3HauMTH, WO iX BIGMIHHICTb MOXe NPOSABMASATUCS Y PI3HUX acnekTax.
|lHOAI B KOHKPETHMX BUNaAKax 3Hapagas v 3acobu ta npegmeT 00'eKTy 3MOUYUHY MOXYTb
nepexoauTn «ogHe B iHWe». Hanpuknag skwo posrnsgaTtu BorHenanbHy 36poto, TO B
ogHoMy BuNagkKy 306post 6yge BucTynatv npeameTom 00'ekTy, SKWO ocoba He3aKOHHO
36epirae B cebe 30poto (cT. 263 KK), a B iHWIN cuTyauii 36pos Moxe BUCTynaTu siK
3Hapsaaa BUMHEHHS 3M0uYMHY, Hanpuknag konm ocoba BuMHMNa BOGUBCTBO, TOGTO
YMUCHE NPOTUBOMpPAaBHE 3anoAisiHHA CMepTi iHWin noguHi (cT.115 KK).

Ha npuknagi paHiwe 3ragaHoi cTaTTi KpUMiHanNbHOro KOAEKCY, MOXHa nokasaTtu y

YOMY BIAMIHHICTb OBOX MOHATb SKi MM Hamaraemocs BiJOKPEMUTM OAWMH Bif OAHOrO, a
came ctatta 189 kpumiHanbHoro kogekcy YkpaiHn «BumaraHHs». BbesnocepegHiv
npeamMeToM OB'eKTYy SBNAETLCA MOCAraHHA Ha 4yxe ManHO, TOOTO ue MOoXyTb ByTu
BIJHOCWHKN 3 NpUBOAY OOKYMEHTIB AKi JO3BONAOTL OTPUMATU Yy CBOE BOMOLIHHA ManHO
fKe He Hanexutb cyb'ekTy 3noumHy. LLlo cTocyeTbCca 3Hapsab Ta 3acobiB 34iMCHEHHS
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3104NHY, SAKi BiAHOCATBHCS A0 06'€EKTMBHOT CTOPOHU, TO Lie Hacamnepep 6yna 6u 36pos 3a
JOMOMOro AKOT 3NI04MHELIb HaMaraBca OOCAITU CBOEI METH.

3 ycbOoro BuLlEe CKa3aHOro MOXHa 3p0OMTM BUCHOBOK, LLO PO3rNSAHYTI aBTOPOM
dakynbTaTMBHI O3HaKM 00'ekTy Ta OO'E€KTMBHOI CTOPOHM € OOHMMW 3 TFOSIOBHMX, 3a
OOMOMOrOl0 SIKUX MOXIMBO PO3MEXYBaHHA KOHKPETHUX 3M0YuHIB. [MpeameT 3mounHy
HeobXiaHO BIOPI3HATU BiA4 3HapsAb i 3acO6iB BUMHEHHS 3M04YMHY. AKWO 3 ogHOro 6oky
npegMeT 3M04mMHy - Lie Te, Ha Wwo ocoba 3anogitoe Wwkoay , To 3Hapaaas n 3acobu ue Ti
npeamMeTu, siki BUKOPUCTOBYKOTbLCA HEK Ans BAAMBY Ha O6'ekT 3mouumHy. [Mpy ubomy
HeobxigHO He 3abyBaTu, WO came 3'ACYBaHHA LMX O3HaK nNpwv po3chigyBaHHi
KPUMiHaNbHUX CrpaB € BaXNMMBMMW, KOMW BOHMU: MO-Neplle, SABNAIOTLCA iHOA)
060B'A3koBMMMK, TOOBTO NependavaloTbCA B KPUMIHANBHO - NPaBOBMX HOPMax, Ta 3a CBOIM
3HaYEeHHAM BMNSIMBaKOTb Ha KBasigikauito BYMHEHOrO 3II0YMHY; NO-Opyre, KON BOHU He
nependayeHi B AUCNO3uLii B 3aKOHi, OCKIflbKM MOXYTb BNSIMBATK Ha Mipy NOKapaHHS.

Takum 4uHom, 6yno 6 HeobxigHMm BHecTu 3MiHM Yy KK YkpaiHn . 3okpema ,
NPOMOHYEMO 3MIHUTWU Ha3BYy po3ainy, a came Poagin IV Ta nponoHyeMo Taky HasBy:
«O3Haku ckragy 3nodnHy», y akoMy 0yayTb 3a3HadeHi yCi CKnagoBi eNeMeHTU 3roYnHy
Ta OxapakTepu3oBaHUM KOXEH 3 HUX. Y 3anponoHoBaHOMY po3aini Tpeba gonatu:

Crtatra 171. OG'eKT 3N04YMHY

1. O6G'eKTOM 3rI0MMHY € CyCNinbHi BIAHOCUMHM MiX MOAbMM Yy NpPOUECi iX ChiNbHOT
DISNbHOCTI YM CNINKYBaHHA, SKi OXOPOHAIOTLCSA HOpMaMn npasa.

2. lNMpeameTom 06G'eKTy 3M0YMMHY € MaTepiani3oBaHUW erleMeHT MaTtepianbHOro CBITY,
BMAMBAKOYN Ha SKUIA BUHHWUIA 30INCHIOE NOCAraHHs Ha O6'EKT 3M0YmMHY.

CraTtTa 17%. O6'€KTUBHA CTOPOHA 3JI04UHY

1. OBG'eKTMBHOK CTOPOHOK 3M04YMHY € CYKYMHICTb O3HaK, $iKi BMU3Ha4alTb
30BHILLHIO CTOPOHY 3MOYUHY | XapaKTepusyroTb CycninbHO-Hebe3neyvHe aisHHA (gito abo
6e3misanbHICTb), MOro LWKIANMBI HaCMigkM Ta NPUYUHHUI 3B’SI30K MK AiSSHHAM  Ta
Hacnigkamu, siKni o6yMOBUB HAaCTaHHA OCTaHHIX.

2. lNMpeameTom 06'EKTMBHOI CTOPOHWU 3MOYUHY € pedi MaTepianbHOro CBITYy, 3a
AOMNOMOrO AKMX Y TOW YW iHWNIK cnocib (isanyHuI BNNMB Ha NoTepninoro, obmaH ToLLo)
nonerwyeTbCA BUNHEHHS 3MOYUHY (BUKOHAHHA MOro 06'€KTUBHOI CTOPOHM).

Cky64eHko NMoniHa MukonaiBHa
CTYAEHT V Kypcy IOpMANYHOro oakynbTeTy

YHiBepcuteTy MUTHOT cnpasu Ta (piHaHCIB
M. [HinponeTpoBCbK Haykosuin
KepiBHUK: KopocTawosa |.M.

kaHOuaaT PUANYHUX HAYK, JOLEHT
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MIKPOCEPE[QOBULLE OCOBM 3/I0YUHLSA K BUPILLANBHUA
YNHHUK CKOEHHA KOPUCITUBOIO 3JTOYUHY

3NOYMHHICTb, SIK BiAOMO € 4OCUTb MOLUMPEHMM COLjiarnibHO-NPaBoBMM ABULLEM. [TprUUnHN
CKOEHHS 3MT04MHIB MOXYTb OYTHM Pi3HMMK | MOTMBALIA BigNOBIAHO TakoX. Ane, chif 3a3HayvnTy, WO
BiAMOBIAHO 00 CTAaTUCTUYHUX AaHMX BiNnbLLIEe NONOBUHN 3MIOYMHIB BUMHSIETLCA Came 3 KOPUCITUBUX
MOTMBIB. Taka «aKTUBHICTb» MOSICHIOETLCA TUM, WO 3MOYMHELL BUMHAE MPaBONOPYLUEHHA ANg
3a40BOJIEHHSA CBOIX MOTPe6, OTPUMAHHSA NEBHOI BUrOAM.

Ha nuTaHHA, Wo MoB’si3aHi 3i BUMHEHHAM KOPUCIIMBUX 3MI0YUMHIB, X MPUYMH Ta YMOB,
nonepemkeHHa Ta 3anobiraHHs 3BepTanu yBary 4mmano HaykoBuiB. Cepea HUX Taki £K:
A.3eneHcbkui., O.pkyxa, I.MiweHko, O.KoHoBaneHko, b.MonoekiH, C.Anbyn, .TuunHa, H. byr,
KO.AnekcaHgpos, Lonroea A.

B KpuMMIHOMOriYHIN Hayui nig KOPUCAMBOK  3MOYMHHICTIO PO3YMitOTb  -CYKYMHICTb
nependbayveHnx KpMMiHarIbHUM 3aKOHOM CYCNifIbHO HEGE3NeYHUX fisiHb, B OCHOBI BYUMHEHHS SIKMX
NEeXuTb KOPUCITMBUIA MOTUB, TOGTO amoparnbHe nparHeHHA 3agO0BOSbLHUTW iHAMBIOA, NoTpedy
yepes npoTunpaBHe, nepegbayeHe KpMMiHANbHUM  3aKOHOM 3aBOJSIOAIHHSA YY>XMM ManHOM,
NpaBoM Ha HbOro abo LUMAXOM HE3aKOHHOrO, 3a YYXXMI PaxyHOK, BUBINIbHEHHSA Big MaiHOBUX
000B'AA3KIB | CKOPOYEHHS 3BMYaNHUX Ta HEOOXiAHMX 3a BianoBiAHMX 06CTaBUH 0COOUCTUX BUTPAT
[1].

IcHye pekinbka knacudikauin KOpUcrnmemx 3no4vmHiB. Ane Hambinbll BOAnoK Ha Hall
nornsg € knacudikauis HaegeHa A.®. 3eneHcbknm [2,¢.103]., sika, oxonnoe pakTU4HO BCi BUAN
KOPUCITMBUX 3MOYNHHUX NOCAraHb:

- HEHaCWIbHWLbBKI, TAEMHI Ta Ti, WO BUYMHIOTLCA LUNAXOM OBMaHy, NOCAraHHs Ha YyXxy
BNacHicTb. Lle Kpaaikku, LWaxpanCTBO, CAPUYUMHEHHA MaWHOBMX 30MTKIB LUMASXOM OBMaHy i
3MNOBXMBaHHA [OOBIPOKD, CaMOBIflbHE BUKOPUCTAHHSA TPaHCMOPTHUX 3acobiB, mawuH abo
MeXxaHi3MiB, MOpyLLUEHHS NpaBui KOPUCTYBaHHA eHeprielo abo rasom y nobyTi, NnpMBRacHEHHS
3HangeHoro marHa abo MariHa, sike BUNagkoBO ONMUHUITOCH Y BUHHOIO;

- pO3KpadaHHSA OepXXaBHOro abo KONEKTUBHOIO MarHa LUMSIXOM MPUBIIACHEHHS, po3TpaT
abo 3noBXMBaHHA CNYy>XO0BMM CTAHOBMLLEM, @ TAKOX Kpagixkkn, BUMHEHI Ha BUPOOHMLTBI abo B
TOPriBi, HA TPAHCMOPTI 3 BUKOPUCTAHHSAM feranbHOro 4oCTyny 40 BUKPaOAEHOro MarHa;

- MarHOBI MOCAfOBi 3M0YMHM, BYMHEHI 3 KOPUCIMBUX MOTMBIB, ane 6e3 03Hak
pPO3KpagaHHS: OTpMMaHHA Xxabapa, 3MNOBXMBaHHS CNy>X00BUM CTaHOBMLEM, TOCMOAAPCHKi
3M0YMHMU, SKi CKOEHI NOCafoBLSAMMU, @ TaKoX 3NOYNHN NPOTU NpaBocyaas i BINCLKOBI 3NOYUHY;

- YMUCHI KOpPUCNMBI rocnogapcbKi 3ro4nHW, a TakoxX Ti, AKi nocarawTb Ha rpoOMafChbKy
Oesneky Ta iHWI AdepxaBHi iHTepecu: anbLIMBOMOHETHUUTBO, KOHTpabaHaa, nopyLlUEeHHS
BasoTHOro 3aKOHOAABCTBA, HapKobi3HeC, iHLWWIi NoAibHI NpaBONOPYLUEHHS, SIKi YMOBHO Ha3nBaeMo
“3NoOYMHHUMM NpoMUcammn’. X BigMIHHICTb Big iHLLNX EKOHOMIYHMX 3MOYMHIB NONSArae, no-nepuue,
B TOMY, LLO BOHM BYMHIOIOTBCS NO3a NOCaZoBO abo iHWOW CryX60BO0 QiSNbHICTIO BUHHUX OCI6
(xoya X noegHaHHS i3 N0cagoBMMU 3MOYUMHAMW — HE PiAKICTb), noapyre, ix 06’ekTMBHa CTOpPOHa
He MICTUTb O3HaK PO3KpagaHb;

- HacunbHULUbKa KOpPUCNMBA 3MOYMHHA OisiNbHICTb:  po36in, rpabik, BuUMaraHHs,
Kopucnvee BOWBCTBO, a TakoX OaHAUTU3M, LLO, SIK NPaBWIO, MOB'SI3aHUA 3 KOPUCIMBUMMU
MaNHOBUMW NOCATaHHAMM.

Baxxnnemm acnekTom npu BM3HAYEHHI KOPUCIMBOI 3NOYMHHOCTI € i geTepMiHaHTu. Tak, A.l

[onrosa po3rnagae geTepMiHaHTX 3a ABOMA PiBHAMMU:
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1) 3a piBHeM cybopauHaLlii: NPUYNHK | YMOBK 3aranom Ta OKpeMi ii Buau,3anexHo Big
0CcOobNMBOCTEN KOHKPETHOIO BUAY;

2) 3a 3MicTOM: coLianbHO-eKOHOMIYHIi, BUXOBHIi,NPaBOBi, OpraHi3auiiHO-ynpaemiHCLKI Ta
iHWIi NpUYMHK, NPY YOMY CoLjianibHO NCUXOJIONiYHI AeTepMiHaHTK € Be3nocepedHiMn NpUYnHaAMM
3Mn04YMHHOCTI [3,c. 1486].

IHWUMKM crnoBamu, OeTEPMIHAHTM - Le CYKYMHICTb MPUYMH | YyMOB, WO (QOPMYIOTb
3MOYUHHICTb, MPU LbOMY MPUYMHN 3MTOYUHHOCTI - e HeraTuBHI ABuLLa, LLO NOPOAXKYIOTH 11,
TO YMOBW 3fIOMMHHOCTI - Ue siBuLa, siki 6e3nocepeaHb0 HE MOPOLKYOTb 3MOYMHHOCTI
(Hacnigky), ane y neBHUIM cnocib BniMBatTb HA PO3BMTOK NPUYMHHOIO 3B'A3KY, CNPUAIOYN
abo He nepeLUKogKaUYN NOPOAXKEHHIO 37I0O4YMHHOCTI.

[leTepMiHaHTXU KOPMCIMBOI 3MOYUHHOCTI 3anexaTtb Big Makpo- Ta MikpocepegoBulla
ocobu. [1o sBuMLL, MakpocepeaoBmLla HanexaTb 0COBNMBOCTI EKOHOMIYHOIO PO3BUTKY, NOMNITUYHI
nornagu Ta KoHuenuii, Wo naHyloTh SK Ha 3aranbHoAep)KaBHOMY piBHi, Tak i Ha pPiBHI OKpemux
perioHiB, NEBHUX CoUianbHUX rpynmn, a MikpocepenoBMLLE € HACTUHOIO COoLianbHOro cepenoBunLLa,
3 AKOM0 iHAMBIL (NtoguHa) NigTpuMye Npsimi Ta 6e3nocepeaHi KOHTaKTL.

KpumiHonoru, [ocnigkyoum AeTepmiHaHTM KOPUCAMBOI 3MOYMHHOCTI, B OCHOBHOMY
30CEPEKYIOTb yBary Ha 30BHILUHIX (MAKpOEKOHOMIYHMX) YMHHMKaX. Tak, HD.B.AnekcaHgpos
3a3Hayvae, WO Ha 3pOCTaHHA aKTMBHOCTI CKOEHHSI KOPUCIIMBUX 3IOYMHIB BNAMBAKOTbL HEraTUBHI
¢hakTopn B poBGOTIi NPaBOOXOPOHHUX OpraHiB, Taki, fK: BiACYTHICTb nogekyau rrnmbokoro
aHanisy onepaTtuMBHOI ODOCTAHOBKM Ha MiCUsIX; HeOOCTaTHS B3aemogia crnyxb wono
NPOINakTUYHOI AiSNbHOCTI B LbOMY HanpsMi; HEZOMiKM Y BUKOPUCTaHHI Nigpo3ainis
naTpynbHO-NOCTOBOI CNyX0u i B poboTi YeproBux YacTuH; «Hegoniku» B 60poTbbi 3
arnkoroniamom, NOLMPEHHSIM HApPKOTUKIB, YTPUMAHHAM AOMIB PO3MyCTU, NPOCTUTYLIEH,
30yTOM KpageHOro; HeBENMKa KinbKiCTb XWUTNa, y3ATOro nig ueHTpanisoBaHy OXOPOHY;
cnabka iHamBigyanbHoO-NpoinaktuyHa poboTta 3 ocobamu, paHiwe 3acymkeHuMn 3a
KOPUCIMBI 3M104YNHN abo CXUMBbHUMM 0 1X BUMHEHHS; HeAOCTaTHSA poboTa 3 HaceneHHsMm
Woao NpodpinakTUkK BIKTUMHOI MOBEiIHKN; MOBiNbHE BIOPOMKEHHA edeKTUBHUX (PopMm
3ary4eHHs HaceneHHs 00 NPodiNakTUKM 3M0YMHIB (3aroHiB CaMOOXOPOHU BYANHKIB, Aau,
CTOSIHOK aBTOMODInNiB, YOBHIB TOLLO); HEAONiIKA Yy MPOBaMKEHHI Ai3HaHHS i crnigcTea,
cnabke BMKOPUCTAHHA peayrnbTaTiB nonepenHbLOro Cniactea y npodinakTuyHin podorTi [4
,C.273].

Baxko nepeouiHMTK 3Ha4YeHHs BNNAMBY nNpobnem MakpocepedoBMlla Ha CTaH
3M04YMHHOCTI, B TOMY 4YMCNi KOPUCNUBOI, TOMY HayKOBLi MPUAINATb LbOMY MUTAHHIO OOCUTb
GaraTto yBaru.

OpHak, Ha Hawy AYMKY, came MIKpOCepeaoBULLY HaneXuTb BU3HavanbHa ponb Yy
MexaHi3mi popmyBaHHA ocobwn, i B TOMy uucrni - ocobu 3nouvHus. Hacamnepepn, Takum
coujanbHMM cepefoBuLLEM, L0 Mae BUpillanbHe 3Ha4YeHHsa y dopMyBaHHI 0CObBUCTOCTI Le -
cim'sa, saka 6e3nocepeaHbO BMMBAE HA OUTUHY 3 MOMEHTY il HAPOMKEHHSA. AKLO CiM’'st BNnMBae
MO3UTMBHO, TO 0coba PopMyeTLCS BiANOBIAHO (TOGTO MO3UTUBHO) i HABNAKM.

Bnnue ciM’i moxe BigbyBaTUCS y ABOX OCHOBHMX BapiaHTax: LUMASIXOM MeQaroriyHoro,
BMXOBHOIO BMSIMBY, CNPAMOBAHOIMO Ha (POPMYBaHHA Yy OUTUHW MNEBHUX MOPAanbHUX MPUHUMNIB i
cnocobiB NOBeAIHKM Ta Yepe3 CTUXiIHUIM BB Ha 0coby obpasy XUTTS, WO NpuTaMaHHWUA CiM'T.

Cnig 3as3HauuTh, WO Ha ¢opmyBaHHA ocobu B AUTAYOMY Ta HOHaLUbKOMY Bili HeraTMBHO

BMAMBatOTb Pi3Hi pakTopu n 06CTaBMHN, OCHOBHUMM 3 SKMX € TaKi:

- HeratmBHi hopmu nosefiHkn GesnocepedHbO B CiM'i (NMMALTBO, ckanganu, OGinku,

HapKOMaHisi, 4ecnoTU3m cTapLumx i Pi34HO PO3BUHEHILLIMX YSEHIB CiM'i TOLLO);
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- BIQCYTHICTb NCUXOSOrYHOro, EMOLIIMHOIO KOHTaKTY MiXk 6aTbkamMu N 4iTbMM1, @ TakoX MiXK
oaTbkamu;

- BIQCYTHICTb HaneXHoOro KOHTPOIO 3a NOBEAIHKOK AiTen;

- 3004€eHi ysiBNEHHs1 PO BUXOBAaHHSA AiTeN B yMOBaX “pPUHKOBOT EKOHOMIKM”, MPULLIENTTEHHSA
LiTSM nornsagis Npo HeobXigHICTb 36aradeHHs Byab-AKMMU LAsIXamu, y TOMY YUCHi A 3TOYUHHUMM
[4,c.95]. Kpim Toro, 3aranbHOBIAOMO, WO doOpMyBaHHS OCOOMCTOCTI BigbyBaeTbca nig
BHYTPILHIMW (di3i0NOrivHi 1 NCUXiYHI BNACTUBOCTI OpraHiamy) Ta 30BHILUHi (coLianbHe OTOYEHHSA
nognHn) [5, ¢.79 1. Mpu ubOMy OCTaHHI BigirpatoTb Baromy posnb. Tak, nognHa B GinbLUOCTI
BMnagkie, 6epe npuknag noBeaiHkM CBOiX 6NmM3bKNX poandiB, NPUCYXOBYETLCSA 40 IX AYMKM i g€
BiZAMNOBIAHO OO0 «MpaBun» CBOr0 OTOYEHHS.

Taknm 4YMHOM, HEraTMBHUIA BAMB MiKpocepenoBulla 3 SIKMM 0coba MOCTIMHO KOHTaKTye
(Hanpuknaa, HeraTMBHaA NoBefiHKa B CiM'i, HEHaneXxHe BUXOBaHHA 0cobu, HeraTMBHUIA BNMB 3
BGOoKy HaNBNMXKYOro OTOYEHHS) — Mae BupilLanbHe 3Ha4YeHHN Ans opMyBaHHA 0COBU 3NOYMHLSA
B3ararni, i 0cobu KOpuUCnMBOro 3no4vmHuUs 3okpema. Tak, MikpocepeaoBuLle, 3 BiaXUITEHHAMU Big
HOPM Mopari NPUAHATUX Y CYCMiNbCTBI, A€ BiAOyBaeTbCsl BUXOBAHHA (HABYaHHSA) ocobu y Oyci
HenoBarn OO iHWWX JOOeNn, YyXoi BNACHOCTI i B3arani OO 3aKOHY, BUXOBYETbCS >KafdiOHiCTb,
HEHaBUCTb Ta iHLWI HU3bKi NOYYTTS— € JKepenom dopMyBaHHA 0COOM KOPUCIIMBOIO 3MOYMHLSA i,
BiAMOBIAHO, OOHUM 3 TOJSIOBHUX YMHHUKIB CKOEHHS KOPUCIMBOMO 3rOYMHY. 3asHadveHe
MOSAICHIOETBCS TUM, LLO iCHyto4a B CiM'T Ta OGnM3bKOMY OTOYEHHI cucTema BIigQHOCWH i TUMOBI
BapiaHTN NOBELIHKN CPMAMAlOTBCA NiANITKaMKU SIK 3pa30K NOBEAIHKM | NeBHA pekoMeHaauis.
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[Mpodhecop kadenpu KpMiHanNbHOro npasa
Ta KPUMIHONOTIT, K.}0.H., AOLEHT

3aranbHa xapakTepucTuka npaBonopyleHb y cdepi ekonoriyHoi 6e3neku
Ha BUPOOHULTBI Ta CiNibCbLKOMY rocnofapcTBi

Y Haw 4vac 3abe3nevyeHHs eKomnoriyHoi 0e3nekn ABMAETbCA OAHIEID 3 OCHOBHMUX
npioputeTiB AisnbHOCTI AepxaBu. OcobnuBo Lie cTocyeTbca 6e3nekn Ha BUpOOHMLUTBI Ta
y CinbCbKOMY rocrnogapctsi. Mu Xuemo y 4vacu, Konm iHppacTpyKTypa pO3BMBAETHLCSA
ayxe Benukum Temnom: OyAiBHMUTBO 3aBOAiB, PO3BUTOK XiMIYHOI Ta aTOMHOI
NPOMMUCIIOBOCTI, 36iNblEeHHA aBTOMOBINBHOrO TpaHCMOpPTY, BUMAOBYTOK KOPUCHUX
KonanuH Ta 6araTto iHworo. Yci ui paktopu ayxe 3rybHo BNAMBaE Ha €KOSOriYHMA CTaH
HaBKONMULWIHBLOro cepegosuwa. binbw 3a Bce 3 TakMmu npobriemamn CTUKaKTbLCA
nNpoMuMCroBi 06nacTi HaLWol gepxasu.

baraTo BYeHUX NpautoBanu Hag npobnemamu B €KOMOriyHiA cdepi, 3okpema: B. .
AHngpenues, E. |. bacmaHoBa, I. |. bantok, A. 1. FeTbMaH Ta iHLLi.

[MpaBonopyLUEHHS B €KOMOriYHIN cdhepi 3yCTpivarTbCs AyKe YacTo, 0cobnmBo nig,
yac BMpPOOHMUTBa NPOAYKUIT Pi3HOro BMAY Ta Yy CiflbCbKOMY rocnogapctsi. Yepes ue
aepxaBa B3sna Ha cebe 060B’A30K yperyntoBaHHA NPobneMHuxX NuTaHb. binbLwicTb 3 HUX
BUKnageHi y Kogekci YkpaiHm npo agmiHiCTpaTMBHI NPpaBOMNOPYLLEHHS, 30Kpema:

- MCyBaHHs i 3abpygHEHHS CiNlbCbKOrocnoAapCcbkux Ta iHWmnx 3emens (CT. 52);

- [MopyweHHsa npaBus BUKOPUCTAHHA 3emenb (CT. 53);

- 3HATTS Ta NepeHeCeHHs I'PYHTOBOrO MOKPUBY 3eMenbHUX AINAHOK 6e3 cneuianbHOro
po3sony (cr. 53-9;

- [NopyweHHs BuMoOr Wwoao oxopoHu Haap (cT. 57);

- [MopyweHHs npaBusi OXOPOHU BOAHUX pecypciB (CT.59);

- [MopyweHHs npaBun BogokopucTyBaHHs (cT. 60);

- [MopyweHHs BCTaHOBMAEHOrO NOPSAKY BUMKOPUCTAHHSA JICOCIHHOrO dpoHAy, 3aroTisni i
BUBE3EHHSA AepeBUHK, 3aroTiBni xmneui (cT. 64);

- [llowkomkeHHsa ricy CTiYHUMW BodaMu, XiMIYHUMW peyvyoBUHAMK, HaTOK i
HadpTonpoayKTaMu, LWKIAAMBMMY BUKMOAMU, BigxogamMmu i nokMabkamm (CT. 72);

- [NopyweHHs BUMOr noxexxHoi 6esneku B nicax (cT. 77);

- [MopyweHHsa nopsaaky 34iMCHEHHS BUKMAOY 3abpyaHO4YMX pevyoBuH B aTMocdepy abo
BMNMBY Ha Hel disnyHmnx Ta BionoriyHmx daktopis (cT. 78);

- HepopepxaHHs BMMOr LWOOO OXOPOHW aTMOCKEPHOro MOBITPS MNpW BBEAEHHI B
eKkcnnyaradito i ekcnnyartauii nignpuemcTs i cnopya (cT. 79);

- Bunyck B ekcnnyaTauito TpaHCNOPTHMX Ta iHWNX NepecyBHMX 3acobiB 3 NnepeBULLEHHAM
HOpMaTUBIB BMICTY 3abpyaHIOIYNX PEYOBUH Y BiAnpaLbOBaHUX ra3ax
(cT. 80);

- TlopymeHHss BUMOT IIOAO TOBOJUKEHHS 3 BIAXOJAaMH IiJ 4Yac iX 30MpaHHS, NEepeBE3CHHS,
30epiranHs, oOpoOIeHHs, yTUITi3allli, 3HSIIKOKEHHS, BUAJICHHSI a00 3aXOpOHEHHsI (CT. 82) Ta 1HIII.

Llen cnucok He € BMYEpnHMM, TakK SK MeToau BMPOOHMLTBA MNPOrpecylTb 3
BENUKOK LBKUAKICTIO. MogaepHisauis BMpoBHMYOro npouecy BiabGyBaeTbCs 3 KOXHUM
POKOM, 3MIHIOOTBCA TEXHIYHI Npunagun, OTXe | BUMOrM OO0 HUX 3pocTatoTb. Ane barato
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NigNPUEMCTB HEXTYIOTb MpaBuMnaMm ekororiyHoi 6esnekn. Yce ue pobutbcs 3aans
ocobucTtoi Burogm, Hacamnepepq 3agnsa diHaHcosoi. LLo6 BumpobHMUTBO Bignosigano
€KOSorYHNUM CcTaHgapTam HeobXigHO cnigkyBaTM 3a CTaHOM (INbTPIB Ta OYUCHMX
cnopyg. Ane cknagaeTbCH Take BpaXKeHHS, WO AesKi NigNnpMeMCTBa He MIHANM HIYOro Lwe
3 pagsHCbKMx Yacis. MogepHi3oBaHi O4MCHI cnopyau TV pinbTpu , 3a3BMYan, KynyTb 3a
KOPAOHOM, TaK §IK y Hac iX HIXTO He BUroToBnsie y HeobxigHin mipi. Taki 3akynisni
0b6xoaaTbCs y BENuWKi rpoLlesi BUTpaTh, TOMy Barato nignpMeMCcTB HaMararTbCa Ha HUX
€KoOHOMUTK. 3BiACK BUNNMBAE NOTiYHE NUTaAHHSA NPOo nepeabadeHHs BignoBiAanbLHOCTI 3a
Taki npaBonopyLleHHs. TyT i NposBnseTbCs Hanbinbwa npobrnema BMKOHABYOI, Ta i He
TiNbKW, BnaguM — kopynuis. BuxoouTb, WO gatm xabap 3a €KOmoridyHy ekcnepTusy
HabaraTo gelueBLue, HXX NPMBECTM A0 BiAMNOBIOHOMO CTaHy OYUCHI Cnopyau.
3aKOHOOABCTBO BCINAKO MNPOTMAIE MNpPaBOMOPYLUEHHAM Y cdepi ekonorivyHoi
6e3nekn. OCHOBHMMW HOPMATUBHO-NPaBOBUMU aKTaMU €:

1) KoHcTuTyuis YKpainu;

2) Kogekci YkpaiHu npo agMiHicTpaTUBHI NPaBoONOPYLUEHHS;

3) 3Y "lpo 3abesnevyeHHs1 caHiTapHOro Ta enigemionoriyHoro
Bnarononyy4sa HaceneHHsa";

4) 3Y "lMpo BUKMOYHY (MOPCbKY) EKOHOMIYHY 30HY";

5) 3Y "lMpo BMKOpUCTaHHA a4epHOI eHepril Ta pagiauinHy 6esneky";

6) 3Y "Mpo Buny4eHHa 3 obiry, nepepobky, yTunisauito, 3HULLEHHS

abo noganblue BUKOPUCTaHHS HEsIKICHOT Ta Hebe3neyHoi npoayKuil " Ta iHLwi.
[epxaBHU KOHTPOMb Yy cepi ekonoriyHol 6e3nekn sBnsie cobor AisnbHICTb
YNOBHOBaXXEHUX [OepXXaBHUX OpraHiB, CnNpsiMOBaHy Ha rapaHTyBaHHSA LOOTPUMAaHHS
€KONOriYHOro nNpaBonopsaaKy B KpaiHi 3 MeTo 3abeaneyeHHs npaea ocobu, cycninbcrea
Ha 6e3neyHe HaBKOSMLWIHE cepeaoBuLLe. B ekonoriyHoMy 3aKkOHOA4ABCTBI PO3PI3HAIOTD:
- KOHTPOSb i Harnag B ranysi OXOPOHW HABKOSTULLHBOIO NPUPOAHOrO cepeaoBuLLia
(po3g. VIII 3akoHy YkpaiHum "[1po OXOpOHY HaBKOMULLHLOIO NPUPOAHOro cepeaosula”);
- KOHTPOSib 3a BUKOPUCTAHHAM Ta OXOPOHO 3emenb (rn. 32 3K YkpaiHu);
- KOHTPOSib 3a BUKOPUCTAHHSM i OXOPOHOK BOA Ta BiATBOPEHHAM BOAHUX
pecypciB (rn. 5 BK Ykpainn);
- KOHTPOJIb 32 OXOPOHOK, 3aXMCTOM, BUKOPUCTAHHAM Ta BigTBOpEeHHAM niciB (rn. 17 JIK
YkpaiHun);
- [AepXXaBHUM KOHTPOIb i Harnag 3a BegeHHAM pobiT no reonorivHoOMy BMBYEHHIO Haap,
X BUKOPUCTaHHAM Ta oxopoHoto (po3a. VII KYnH);
- KOHTPOSb Y ranysi OXOpOHU, BUKOPUCTAHHSA i BIATBOPEHHSI TBAPMHHOMO CBITY (po3a. VI
3akoHy Ykpainu "lMpo TBapuHHUN CBIT");
- KOHTPOSb Y ranysi OXOPOHW, BUKOPUCTAHHS i BIATBOPEHHSA POCIMHHOIO CBIiTY (po3a. VI
3akoHy Ykpainu "lNMpo pocnnHHum ceiT");
- KOHTPOSib y ranysi oxopoHn atmoccepHoro noeitpa (po3g. V 3akoHy YkpaiHum "Tpo
OXOPOHY aTMOCEepPHOro nositTpsa");
- KOHTpOSib 3a (popmyBaHHsSM, 306epexXeHHAM Ta BUKOPUCTAHHAM ekomepexi (CT. 23
3akoHy YkpaiHu "lpo ekonoriyHy mepexy YkpaiHun").
30INCHEHHA [epXXaBHOMO KOHTPOSIO 3a BUKOPUCTAHHSIM Ta OXOPOHOK 3eMefb
yperynboBaHo 3akoHomM YkpaiHu Big 10 yepsHsa 2003 poky "lNpo aepkaBHUN KOHTPOMb 3a
BUKOPUCTAHHSIM Ta OXOPOHOI 3eMenb". Ioro OCHOBHUMU 3aBAaHHAMU €: 3a6e3neyeHHs
AOOEpXXaHHA opraHamu AepXaBHOI Briaau, opraHamm MiCLEeBOro camoBpsAyBaHHS,
Qi3n4yHMMK  Ta  OpUANYHUMKM  ocobaMm  3eMenbHOro  3akoHOA4aBCTBa  YKpaiHu;
3abes3neveHHs peanisauii gepxaBHOI MONITUKM Yy Cdepi OXOPOHM Ta pauioHanbHOro
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BUKOPUCTaHHA 3eMenb; 3anobiraHHs MOpyLIEeHHAM 3akOHOAaBCTBa YKpaiHu y cdepi
BUKOPUCTaHHS Ta OXOPOHW 3eMeflb, CBOEYACHE BUSIBNEHHS TaKMX MOPYLUEHb i BXUTTSA
BiQNOBIQHMX 3aX04iB WOAO X YCYHEHHS; 3abe3nevyeHHs JoAepKaHHA BNacHMKamMm 3eMni
Ta 3eMsiekopucTyBadyaMm CTaHZapTiB i HOpMaATUBIB y cdhepi OXOPOHU Ta BUKOPUCTAHHS
3emernb, 3anobiraHHa 3abpygHEeHHK 3eMernlb Ta 3HWKEHHK pPOoAHYOCTi  I'PYHTIB,
NOTipLEHHI0 CTaHy POCAMHHOIO i TBApUMHHOIO CBITY, BOAHUX Ta iHWWX MPUPOOHUX
pecypciB.

Okpim gepxaBHoro 3emernbHoro koHTponto 3K Ykpaihn nepeabavae 34inCHEHHSA

CaMOBpPSIAHOro Ta rpoOMafCbKOro KOHTPOSO 3a BUKOPUCTAHHAM Ta OXOPOHOK 3eMerlb.
CamMoBpsIAHNIA KOHTPOSb 34iIMCHIOETHCA CiINbCbKUMU, CENTULLHUMWU, MICbKMMUW, PaiOHHUMMU
Ta obnacHMMK pagamu, a rpOMaLCbKU KOHTPOSb - IPOMaACbKMMKN IHCNEKTOpaMM, SKi
nNpu3HavyalTbCA BIiAMOBIAHMMW OpraHaMm MICLLEBOro CaMOBpPSAYBaHHSA, LiEeHTpanbHUM
OpraHoM BWKOHAaBYOI BnaaW, WO peanidye gepXaBHY NONITUKY Yy cdepi 34iINCHEHHSA
AepXxaBHOro Harnagy (KOHTporm) B arponpoMUCIIOBOMY KOMISMEKCI, LieHTparibHUM
OpraHoM BMKOHaBYOI Bfagu, WO peanisye aepxxaBHy NomniTUKY i3 34iMCHEHHA AepXXaBHOIo
Harnsgy (KOHTporo) y cdyepi OXOPOHUM HAaBKOMULLIHLOTO MPUPOAHOIO CepefoBuLa, i
Ail0Tb Ha nigctaBi NONOXEHHS, 3aTBEPAKEHOIO LEeHTparbHUMKU OpraHamu BUKOHAaBYOl
Bnagu, wo 3abes3neyyoTb (POPMYyBaHHS AEPXKaABHOI MNOMITUKM Yy cdepax Harnagy
(KOHTpPONO) B arpoNpPOMUCIIOBOMY KOMIMSEKCI, OXOPOHU HaBKOJSIMLWHBLOIO MNPUPOLAHOro
cepepoBsuLa.

KoHTpOsb 3a BUKOPUCTaAHHSM | OXOPOHOIO BOJ, Ta BiATBOPEHHAM BOAHUX pecypciB

NnoaiNseTbCA Ha AepXXaBHUM Ta rPOMaLCbKUN. WNoro 3aBaaHHs nonsirae B 3abe3neyeHHi
AOOEpXaHHA  ycimMa puaudHumMm  Ta  QisndyHMMKM  ocobamm  BMMOr  BOLHOrO
3aKOHO4aBCTBA.

[epxaBHUI KOHTPOSb 3a reosoriYHUM BUBYEHHAM Haap (Aep>KaBHUM reonoriyHUn

KOHTPOSIb) Ta pauioHanbHUM | e0EKTUBHUM BUKOPUCTAHHAM Hagp YKpaiHu 34iMCHIOETLCA
LUeHTpanbHMM OpraHoM BUKOHAaBYOl Braau, WO pearnisye Aep)xasHy MoniTuky y cdepi
reonoriYHOro BUBYEHHS Ta paLioHaNbHOrO BUKOPUCTAHHA Haap.

[epxaBHuU Harnag 3a BeAeHHAM pobiT 3 reonoriyHoro BMBYEHHS Hagp, IX

BUKOPUCTAHHAM Ta OXOPOHOK, a TaKOoX BUKOPUCTAHHAM i nepepobKo MiHepanbHOl
CUPOBUHUN (OepXXaBHWUA TiPHUYUIMN Harnsg) 340IACHIETbCA  LEHTpanbHUM  OpraHom
BMKOHABYOI Briaau, WO peani3ye gepXaBHy NomiTUKy y cdepi OXopoHu npadi.

[lep>xaBHUIA KOHTPOSNb 3a BMKOPUCTAHHSIM | OXOPOHOK Hagp Yy MeXax CBOEi

KOMNeTeHLUil 34iMCHIOE LieHTparibHUN OpraH BUKOHABYOI Briagun, WO peanisye aepXaBHy
NONITUKY i3 3OINCHEHHA [AepXaBHOro Harnagy (KOHTpomnw) Yy cdepi OXOpoHu
HaBKOJMULLIHBOrO NPUPOLHOro cepenoBuLLa, pauioHanbHOro BUKOPUCTaHHS, BiATBOPEHHS
| OXOPOHU NPUPOAHNX pecypciB.

KoHTponb y ranysi OXOpOHM, BUKOPWUCTAHHS Ta BiOATBOPEHHS TBAPWUHHOIO i

POCINMHHOIO CBITY MOAINSAETLCA Ha [OepXaBHUW Ta rpoMagcbkun. Ha Taki X Buan
NOOINAETLCS  KOHTPOSIb 3@  [OAEPXaHHAM  pexumy Teputopin  Ta  00'ekTiB
npupogHO3anoBigHOro oHAY Ta KOHTPOSMb Yy ranysi OXOPOHM HaBKOSULIHBOIO
npupogHoro cepepgosuwia. KoHTporb Yy ranysi OXOpoHM aTMOcdepHOro mnoBiTpA
NOOINAETLCA HA AEpXaBHUK, BUPOOHUYMM Ta rPOMagCbKUW, a KOHTPOSNb 3a
dOopMyBaHHAM, 30€epexeHHsAM Ta BUKOPUCTAHHSM EKOMEPEXi - Ha [OepXXaBHUMW,
rpoMacbkuin Ta camoBpPAOHUN.

OTxe, npaBonopyleHHs Yy cdepi ekonoriyHoi 6e3nekn Ha BUPOOHMUTBI Ta

CiNlbCbKOMY rocnofapcTBi 3yCTpivaloTbCs [OO0BOSIi YacTto. Ha pgepxaBy noknageHun
000B’A30K BperynoBaHHA BIAHOCUMH B €KOMOriYHin cdepi. 3akoHOAAaBCTBO YKpaiHu
3abe3neyye BMKOHAHHS YCiX eKOSOoriYHMX npaBun Ta HopM. Ane HanbinbLiow npobremoto
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y OOCArHEHHI pe3ynbTaTiB ABNAETbCA KOPYIUis, Yepes AKy NiagnpueMcTBa yXnnsaTbCs Bif,
BMKOHaAHHSA CBOIX 060B’s13KiB Y 3abe3neyeHHi ekonorivyHoi 6e3nekun. Tomy, y nepLuy yepry,
HeobxigHO nogonaTu came Ui NpobrnemMy HaLoro cycninbCTBa.

Cnucok BUKOPUCTaAHOI NiTepaTypu:

1) KoHctuTyuia YkpaiHu, 3akoH Big 28.06.1996 Ne254/96-BP
2) KpumiHanbHO-BUMKOHaB4YMIA kKogekc YkpaiHu, 3akoH Big 11.07.2003 Ne1129-1V
3) KpumiHaneHun kogekc YkpaiHu [ TEKCT]: TpMNHATUIA CbOMOLO cecieto BepxoBHoi Paaun
Ykpainu 5 kBiTHA. 2001 / / BigomocTi BepxoBHoi Pagn Ykpainu. - 2001. - Ne 25-26
4) HaykoBo - npakTuyHMn koMeHTap KpumiHanbHoro kogekcy Ykpainu [ TekcT]: nig pea.
M.L.
MenbHuka, M.l. XaBpoHioka. - TpeTin Bua., MNepepab. i gon. / - K. : Atika, 2004

CbiTHUK EneHa BnagnmupoBHa

CtyneHTKa 4 Kypca, topuagmyeckoro akynoteTa
ABH3 «HauioHanbHWi ripHMynn yHiBepcuTeT»
M. [IHinponeTpoBCbK

Hay4Hbi pykoBoguTens: OnenHukos [.B.
KaHaMaaT MeguLUMHCKUX HayK, AOLEHT

NMCUXOJNTIOMMYECKUE XAPAKTEPUCTUKU U KBATTUPUKALIUA
MPECTYMNEHHUA CEPUAHBLIX NPECTYNHUKOB

deHOMEH CcepuiiHbIX MPEeCcTynneHun BCerga MHTepecoBan MCUXOMOroB, MCUXWMATPOB,
KPMMMHanNMCTOB Aa U NpocTbix obbiBaTenen. Beab npeacraBnsieTcs 0COGEHHO MHTEPECHBIM TO,
YTO NMKOAN, KOTOPbIE A5 OKPYXXaIOLLMX 3a4acTylo KaxXyTca abCcontoTHO HOpMaribHbIMK, CMOCOOHbI
COBEPLUNTb XECTOKOE, BHELLHE HUYEM HE MOTMBUPOBAHHOE YOUIACTBO.

ArpeccuBHblE MHCTUHKTbI, TPEBOIM, AEeNpeccusi, NCUXMYEeCcKme pacctponctea oeHoMeH
yenoBeyecknuin. Hacunme, XeCTOKOCTb, BCMbIILYMBOCTE MHOMOMEPHbI M MHOroNMKK.[15,16]
PacnosHaBaHue 1 OTHOLLIEHME K MaHnAM, bpeagam, adeKTUBHBIM PpacCTPOMCTBaM, COCOOHOCTb
MX pacnosHaBaTb 3aBUCAT OT JIMYHOCTHbIX CMOCOBGHOCTEW,  COCTOSIHMSA, CBOWCTB, 4epT,
0bCcTOATENBCTB, NO3MLMIA, NOAX0O0B, cneuunanbHocTn v T.4.[3,13]. Opyrmmun cnoBamu, B3rnsig
yenoBeka, OTHOLIEHME HaCUIlbHWKA Ha €ero npoTMBONPaBHOE OEeNCTBME, Ha Hacunme He
coBMnajaroT C B3rnNsgom camoro cebs Ha cBoM NoCcTynok.[14]

MoTuBblI HacUnuin NO pasHbIM POpMaM N TUMam, B Ka4eCTBe ABUXYLLEN CUMbl U Lenu,
onpefendlTCAa akTOM arpeccum Kak ncuxonatonormvyeckon OyHKUMEen ©n  paccTpOMCTBOM
BOMNeBON peaTenbHocTU. [lpy 3TOM NCMXONOrMYecKMn HepB MNPOTMBOMPAaBHOrO AEeWCTBUS,
CepunHoOro npectynneHunsa, 6e3HakazaHHOCTb camMo yTBepXgaeTcsa 3a CYyeT CTOWKOro
CUCTEMaTM3MPOBAHHOIO KpuMMHanbHoro MmoTuea.[1] [lpn 3TOM HeraTuBHasi 3SHeprus,
adpekTMBHOE COCTOSIHME, MaHMaKarbHO-AENPECCUMBHbBIM NCUX03, MaHUK, Bpen NpoxoaaT Yepes
npecTyrnHuka, paspywas ero ncuxuky. Kpome TOro, cepuriHbIM MNPECTYNHUKOM OBUXKYT
COBEpLUEHHO OCOOble, TONMbKO eMy M3BECTHble MOTMBbI, CBA3aHHbIE C NATOMCUXONOrMYeCKUMn
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N3MEHEHMAMN B KOpe ronioBHoro mo3ra.[10,14] 3To 3aTpygHsieT packpbiTve 1 KBanudukaumo
npecTynfeHni, B CBA3N C MHAMBUAYANbHO BblPaXX€HHbIMWU OereHepaTUBHbLIMU U3MEHEHUSMN B
rofiloBHOM Moa3re. [puyeM, Kaxabli CEPUNHBIA NPECTYNHUK 3TO ocobas MHAMBMAOYANbHOCTL C
HENPOrHO3MpyeMbIM MNPECTYMNHbIM MOBEAEHUEM, BUOAMU KPUMMUHAMNbHbLIX MPECTYNNEeHUn u
NcUXonaTonorMyeckMMmn OTKITOHEHNSIMN U BonesHbto. [2]

OTnnuuTenbHbIMM  YepTamMn  OaHHbIX 0COB0  TSXKKMX MPEecTYnneHun sABnseTcs
NMaHOMEPHOCTb,  BKMOYawlas MpeflwecTBYOWY CcTaguio, aHTasum U getarnbHoe
nnaHMpoBaHWe MPecTynreHns, KOTopoe Bcerfa Xxapakrepu3yeTcs HaHeCeHWEeM XapaKTepHbX,
Yyalie OOHOTUMHbIX NOBPEXOEHUN , M3ObITOYHOCTLIO HAaCUNUA U cocTtosHneM addekta. Bpems,
MECTO U COBEpLUEHWE MpecTynneHns BblbMpaeTcs COOTBETCTBEHHO CO CBOUM €My OAHOMY
NOHATHbIM nnaHom.[3,5] [Npuyem, xapakTepHOM  OCOOGEHHOCTbIO CEPUMNHOrO MpPEecTynHuKa
ABNAETCA COBEPLUEHWEe MNpPecTynneHns B OAMHOYKY W 6e3 cBuaetTenerd C  Kaxyllemncs
6e3MOTUBHOCTbLI0. HacToTa coBepLUeHUsA NpecTynfieHni cBsi3aHa ¢ NepMogoM 3MOLMOHANbHOro
OCTbIBaHUS, HEBPO3aMU, NCMUX03aMU, HABA3YNBLIM COCTOAHNEM. [TPOMEXYTOK MOXET COCTaBMATb
OHW, Hegenu, Mecsiubl U gaxe rogabl. ATO MOXHO OOBACHWUTL, Hanpumep (akToM feyeHus B
ncuxuatpmyeckom  ctaumoHape.[10] OpHako cepuiHble  npecTynneHus  obs3aTenbHO
Bo306HoBNATCA. Mpn nogbope XepTBbl, B OTNUYME OT CRyYaMHOro MPOXOXEro, B MaHUSX,
haHTa3nAX CEPUNHOIO NpecTynHMKka opMmnpyeTcs cBoeobpasHas unmnsus, nageanbHbii o6pas,
TMNax, B COOTBETCTBMM C KOTOpPbIM U BblOMpaeTca Oyaywas xeptsa. [pyn nnaHupoBaHum
CEPUNHBIN NPECTYMHUK YYUTBLIBAET JIMYHOCTHbIE haKTOpbl MPUEMITEMOCTU NMPECTYMNHOMo 3amMblicna,
CTPYKTYpPY MOTMBALMKN, NEepuenTUBHO-CMbICNIOBbIE YCTAaHOBKM, OOLLYHO CXeMy MnaHMpoBaHMWSA
NpecTynneHnsi, CxeMy UCNOSTHEHMS NPECTYNIIEHUS, BbINONIHAEMOCTb MOPOXKAEHHOrO NPECTYMHOro
aesHus. Nocne coBepLUeHUs NPeCcTYNNeHNd, CePUNHbBIA MPECTYNHUK, peLUnTerbHbIN, YBEPEHHbIN
B cebe, B 3aBMCUMOCTU OT COCTOSIHUSI BMEHSIEMOCTU N AeeCnOoCOBHOCTN OCTaBNSAET Kak MOXHO
MeHbLUE YyruK unn He obpallaeT BHAMAHUA Ha COBepLUeHHoe npecTynneHue. Ecnn cutyaums
oKasblBaeTca HebnaronpusiTHOM AN COBEPLUEHUS MPECTYNNEHUs, TO CEPUMHBLIN NPECTYMHUK
OTKNaAblBaeT Ha Kakoe-TO BpeMms ero ucrioriHeHve. lNpuyem, Kaxabli yaadvHblA, HOBbIA ycriex
OKpbINAET, OTKPbIBAET HOBbIE NEPCMNEKTUBLI 4EBMAHTHOro noseaeHns.[1,5,7]

K oTaenbHbIM TUNam CepurHbIX MPECTYNHUKOB MOXHO OTHECTUM MPECTYMNHWKOB Mo

NoIOBOW OpPUEHTauuKn, No BO3PaCTHOW NPUHAANEXHOCTW, MACCOBbLIX, « 3aMOMHbIX», XXEHLLWH, No
chepe KPUMMHANBLHOW aKTUBHOCTUM, MO JIOKANbHOCTU, CEPUMHbLIX YOWIL cpean MeOULUHCKMX
paboTHMKOB, cpean pabOTHMKOB MNPAaBOOXPaHUTENbHbLIX OpPraHoB, HECOBEPLUEHHOMNETHMX,
acoumanbHbIX, HecoumanbHbIX. [15,16]

"ocynapcTBO B CBOEW AeATENbHOCTU PYKOBOACTBYETCH KOHCTUTYLMOHHBIMM NPUHLIMNAMM

OXpaHbl rOCy4apCTBEHHOro npaBonopsaka. ATO U MHTepechbl obuecTtBa u 3aboTta O Kaxaom
rpaxagaHuHe.[12] MNoaTomy KpMMMHaNbHO-NpPaBoBag 3alluTa rpaxgaHmHa AomKHa MMEeTb 00LWwui,
NOMHBIN N MOCTOSHHBIA XapakTtep. CregoBaTenbHO, KBanuukauusa Takux NpecTynineHnni Kak
HaHeceHue TenecHbIX NMOBPeXOeHU, OOLEeCTBEHHO OnacHble AeSHWUS, NOoMnoBble U 0COBEHHO
CepuiiHble MNPEeCTynieHnss OOMKHbl UMETb COOTBETCTBYIOLLYIO MPaBOBYH OLEHKY. Tak, B
YaCTHOCTW NPECTYNIEHMS NPOTUB XN3HK, 300POBbS, BOMW, YECTU, NOMOBOK CBOGOALI U NONOBOW
HENPUKOCHOBEHHOCTN oxXpaHATca KoHCTUTyumen YkpauHsl n c1T. 115 — 156 YK YkpauHsbl. [4,
6,9, 12,]

CoBepLueHust CepPUNHBIX npecTynneHun XapaktepuayeTcs cregyowumm

ocobeHHocTamu. CepuiiHbin younua — npecTynHuK, KOTOpbIN coBepLuaeT 6onee 3-x youncTe 3a
6onee yem 30 gHen, ¢ nepnogamMm aMOLMOHANbHOIO OXINaX4eHus, NpuyeMm MoTueauus youncrte
yalie Bcero 6asnpyeTca Ha NoNyyYeHUM NCMXONOrM4ecKkoro yaoBneTsopeHmns younuen. NMoatomy
Ha aTanax gocyaebHoro n cygebHoro cneacTBus, AN NOSMIHOLEHHOW OLIEHKU MCUXMYECKOro

112



COCTOSIHMSA NOL403PEBAEMOr0 CEPUIHOIO NPECTYMNHUKA, B CBSA3M C MOIMMOPAHOCTLIO MCUXNYECKNX
CUMNTOMOB U CUHOPOMOB, HEOOXOANMO Ka4yeCTBEHHOE NpoBeAeHNE CyaebHONCNXONOrMyeckon,
cynebHo-ncMxmnaTpnyeckon U KOMMNIEKCHON cynebHOM NCMXONOroncMxmaTpuyeckon aKCnepTums.
Tak, 3a OCHOBY NPOTUBOMpPAaBHbLIX AEACTBUIA OPraHM30BaHHOIO HecounanbHOro Tuna cepumHoro
youiiLbl MOXHO BOCNONb30BaTbCsl cxeMon JdamyHaa Kemnepa, Bkntovatowero 150 nyHKTOB,
BOCMOMb30BaTbCA Tonorpauyeckon MOA4enbio «Macku HOpManbHOCTUY, CBSA3aB €€ C BHELUHUM
BUOOM CEPUNHOIO YouiLbl, BbIAENUTb aHTPONOMETPUYECKNE, BO3PaACTHLIE, FreHAEPHbIE CXOACTBA
N pasnnymsi KOHKPETHOIO CEPUMHOro younubl. [lpyn CROXHBIX CryyYasx UCNOMb3oBaTh METoAbI
cynebHO-MeanLUMHCKON 3KCNepTu3bl, MOCTPOUTb CMELUAHHbIM TWMN, CO34aB, Takmum obpasom,
KOHUeNnTyamnbHYy0 Modernb C NpuBNevYeHWeM pasfiMyHbIX creumanucTtoB And paccneoBaHus
NPEeCTYNMNeHNA, COBEPLLUEHHbLIX CEPUNHBIM NPECTYMHMUKOM.

B 3aknoyeHun cnegyeTt oTMETUTb, YTO NMMYHOCTb CEPUIMHONO NPECTYNHMKa hopMupyeTcs
Ha NPOTSXKEHNN BCEN €ro XKU3HKU, C Y4ETOM MCUXONOrNYECKMX
(maToncmxonornyecknx, NCUXodrU3nonormyeckmx), XapakTeponormyecknx, CEKCOSNOrmMyecknx u
WHbIX MHOMBUAOYarNbHbIX 0COBEHHOCTEN BKyMNe C pasfMyHbiMy BHELWHUMU bakTopamu. CepuiiHble
NpecTynHWKKN, COBEpLUAtoLne NPecTynneHms ¢ 0cobom XeCTOKOCTbIO, HAaX0AATCSA B 3aBUCMMOCTH
OT camumx cebsi, OT CBOEro MnOBEAEHWss U XMBYT B CBOMX «COOCTBEHHbIX peanusaxy,
NpoTMBOpEYaLLUMX coumanbHO 0[00pseMbIM  LIEHHOCTAM, MOpanuM W HpaBCTBEHHOCTU. Wx
daHTasuK, XenaHna He MMEIOT rpaHul, U, KaxeTcs, oBnageBasl CO3HaHWEM, NpeBpallatoT
YernoBeYECKy CYLLHOCTb JaXe He B «3BEPUHYH», MOCKOSbKY M 3BEPU Ha 3TO He CMOCOOHLI, a B
«Hentogen». NMpn BceMm npu 3TOM, OOMBLUMHCTBO U3 HUX paLMOHaribHO MbICNAT U NPEKpPacHoO
OCO3HaloT, 4YTO AenatoT. MHorme 13 HUX BXo4daT B JOBEPUE K NOTepneBLUMM, MOYTH BCE NpeaeribHo
OCTOPOXHbl M B OCHOBHOM TLUATENbHO CKPbIBAKOT YINUKWN, @ HEKOTOPbIE AaXe HauYMHalT Urpy C
npaBoOXpaHUTENbHbIMU opraHamu. C kKaxabiM pasoMm ux crnegywoulee youncrtso CTaHOBUTCA
bonee wu3owWpeHHbIM, 4YeM npegpiaywee. [MonHOe AOMUHMPOBAHWE UM Pa3fMYHOrO poja
MaHUNYNALUN C XXepTBOW AOCTaBMAIOT CeEpUMHOMY ybuiLie He3abbiBaeMble OLLYLLEHNS, KOTOPbIE
NNOTHO OCEeAaloT B CO3HAHUU N HMKoraa 6onblue He ncyesarT U3 NamMATy.

Mcxoasa n3 BbILWEN3NOXEHHOro, MOXHO caenaTb cneayloLline BbIBOAbI:

8. ArpeccuBHbIE  MHCTMHKTbI, HapyLlleHWe KOHTPONs NoBeAeHUs, Henpeackasyemoe
nporpeccupylollee TevyeHue MCUXUYECKNX PaCCTPOMCTB — MCUXONOrMYyeckne npeanochInku
COBEPLUEHUSI CEPUNHBIX MPECTYMNSIEHUN

9. AlBneHne cepuirHOro npectynnennsa — rnodaneHas npobnema Yenoseyveckon 60nesHu,
nmMeroLasl CTONKUA, HenpeackasyeMbli XapakTep, COYeTalolMncs Bcerga C KpUMUMHambHbIM
MOTMBOM;

10. lMoBeneHune, p[encTBusA CepuiHOro ybunubl — 9TO  Henpegckasyemoe,
Henoxoxee, HENOBTOPAKLLEECH, 3apaHee 00QymMaHHOE YHUUYTOXeHWe 6e33alUTHbBIX KepTB-
OAVHOYEK;

11. CepuiiHbIn yBuiila — NPecTYMHUK, COBEPLUAOLNA pacyeTNIMBO HENPEpPbIBHO
0c0o60 onacHble NPECTYNNEHNs C Nepnogamm 3MOLMOHAIBbHOIO OXNaXaeHUs:;
12. lMcuxonornyecknini U KPUMUHANMUCTUYECKUIA NOPTPET JIMYHOCTU  CEPUMHOIO

ybunubl NpeactaBnseT NpakTUYECKUN UHTEPEC, Kak Afd NpaBoBedOB, Tak M ANns cyaebHbIX
MCMXOSOroB, MNCUXMATPOB A5 OOBbEKTUBHOM KBanMdmKaumum JaHHbIX 0CO60 onacHbIX AEsHWIA;

13. CnencrtBeHHble OEWCTBUSA U OCYXXAEHME CEePUNHOro MPecTyrnHMKa Hanpsamyto
3aBUCAT OT paccrefoBaHusl, KA4eCTBEHHO NPOBEAEHHbIX CyAeObHbIX 3KCNepTu3, KBanudukaumumn
NPEeCTYNHbIX OeAHUN.
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14. MaToncmuxonornyeckne HapylweHusi B FONIOBHOM MO3re HamnpsiMylo 3aBUCAT M

CBSA3aHbl C NCUXMYECKMMWN aHOMASTMSIMU CO CKITOHHOCTBIO K MPEeCTYNMHOMY NOBEAEHMUIO, MOTUBUPYS
CepurHbIe NPECTYNNEHMS.

10.
11.
12.
13.
14.
15.
16.

17.
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TapaHeub Onbra CepriiBHa

KypcaHT Il Kkypcy dakynbTeTy niarotoBkM axisuiB Ana nigposaninis
KpnmMiHanbHoi Miniuii ABH3 «JHinponeTpoBCbKUI Aep>KaBHUN
YHIBEPCUTET BHYTPILLHIX cnpaB» M. [JHINponeTpoBCbLK

HaykoBui kepisHuk: LLabnuctui B.B.

KaHauaaTt pUaNYHUX HayK, AOLUEHT

XXIHOYA 3NOYUHHICTb: MPUYUHU TA TEHAEHLUITI PO3BUTKY B YKPAIHI

JKiHka Bikamu rpana ponb A3epkana, HagineHoro 4apiBHOK | OMaHIMBOK
BNacTuBICTIO. Ane Ha CbOroAHiLlHIA AeHb, SIK CBIAYMTb NPaKTUKa, iCHye napagokcanbHe
SiIBULLE — BOHA BTpayae Bce Te, WO pobuTb ii BepernHeto poagy , YapisHow, Jobpoto Ta
MyOpOl0, BCE YacTille XiHKa CTae 34aTHOK Ha TSXKKi 31I0MMHU, BYMHEHI 3 0COBNMBUM
LMHI3MOM i XKOPCTOKICTIO.

114



36inblEeHHA YOMOoBIYMX PUC Y XapakTepi XXIHOK Aedani Lwwuple BTArye ix
HeoOpY>XeHY 4YacTUHY Yy cTaTeBe XWUTTS, YacTo 6e3nagHe, 3MOBXMBAHHS ankororem
(kOXXHa gecaTa XiHka), TIOTIOHOM (KOXHa N'sta), HapKOTUKaMK, AKi 3HAYHO LIBUALLE, HiXK
Y YOnoBiKiB, NPM3BOOATb [0 3aneXHOCTi Bi4 HWX NpU TipWwWKX MOKasHUKax Ao
BUSikoByBaHHA. Lli YMHHMKM CNpUSAOTb CTAHOBMEHHIO YaCTUHW >KIHOK Ha LWsx
3roYNHHOCTI | npocTuTyuil. Tak, 30 % 3MOYMHIB XiHKM BUNHSIOTL Y HETBEPE3OMY CTaHi.
YacTo XiHka cTae “noBHOMpPaBHMM” y4aCHMKOM NPOTUMNPABHUX i YONOBIKIB, @ NogeKyan
HaBiTb oOpraHizoBye 1 o4vone Taki Aii. (Hanpuknag, Jllo6os C y Kuesi ctBOopuna
opraHizoBaHy rpyny B6mBUb. Ocobucto 6pana yyacTb y BOMBCTBI YOTMPbOX YONOBIKIB.
Migpy4Hi 6osnucs 1i BinbLue, Hix cyay. Mana npissucbko “fleai cmepTb").

XiHO4a 3MOYMHHICTb — Lie CYKYMHICTb 3M0YMHIB, O BYMHAKOTLCSA 0coBamMm KiHOYOT
cTaTi Ha neBHIN TepuTopil 3a NeBHUW MNPOMDKOK 4Yacy. MoxHa HasBaTu OBi cdepu
CYCMiNIbHOMO XNTTA, Aie XiHOYa KpUMiHarbHa akTUBHICTb BUABNSETbCA HansicKpasiwwe. [o-
nepwe, ue cdepa nobyTy, Ae XIHOK LITOBXalTb HA BYMHEHHSA 3M04YMHY HeraTuBHI
0O6CTaBUHN CiIMENHO-LUNIOOHMX, POANMHHUX i CYCIACBKMX CTOCYHKIB. Y Ui cdpepi KiHKn
30e6inbLoro BYNHATL Taki HACUNBHULBKI 35TOMUHU, SIK: BOUBCTBO, Y TOMY YMCIIi CBOEI
HOBOHaPOLKEHOI OUTUHWN, HAHECEHHS TINTECHUX YLWIKOOKEHb i XyniraHcTBo. [1o-gpyre, ue
chepa, Oe XiHKa BMKOHYE CBOI MpodoecCivHi (pyHKUil, nepeayciMm Taki, AKi nos'd3aHi 3
MOXXIUBICTIO BiSTbHOrO JOCTYNY A0 MaTepianbHUX LiIHHOCTEN. IPOMAaACLKOro Xxap4yBaHHS,
MeaMunHK, OCBITM, GaHKiBCbka cdepa, nerka npomucnosicTb. JKiHKM HanyacTiwe
BYMHSIOTb TaKi KOPUCNUBI 3MTIOMUHU: PO3KPaJaHHA ManHa, NpuBNacHeHHs1, po3TpaTa abo
3M10BXMBAHHA NOCaA0BMM CTaHoBULLEM, 0OMaH Nokynuis, xabapHUUTBO Ta iH. 3pocTac i
4Yncno Kpagixok ocobucroro manHa Ta waxpancte [ 1. c. 2. 1.

[[ONOBHMMN HEraTUBHUMU ABULLLEAMU, 3 AKMMU NOB'A3aHa XKiHOYa 3MOYUHHICTL Ta il

pisHoBMAN, AHTOHSH KO.M. y CcBOIN KHU3i "3M0YMHHICTb cepen XiHOK":

- 3pOCTaHHA HarpyXeHOCTi Yy CYCNiNbCTBi, KOHMIIKTHOCTI i BOPOXHEY MiX

JIl0AbMU;,

- MOLWMPEHHS TaKMUX SIBULL, SIK NMUALTBO, arikoroniaMm, amoparbHiCTb, HapKOMaHis,

ncmxonarisi, NPOCTUTYLISA, BpoaAsXKHULTBO, xebpauTBo ToLO;

- icTOTHE nocnabneHHs OCHOBHMX couianbHUX IHCTUTYTIB | Yy nepLly Yyepry cim'i;

- BiNbW iHTEHCUBHA YYacCTb XIHOK Yy cycnifibHOMY BUPOOHMUTBI [3. C. 22.]

PiBeHb XIHOYOI 3MOYMHHOCTI 3HAYHO HWX4YMA 3a YOmoBiYy i 1i NMUTOMa Bara y
CTPYKTYpPi 3MTOMMHHOCTI B LiNIOMY CTaHOBUTb NpubnusHo 17 %. 3a gaHnmun ctaTucTUKu
MBC Ykpainn y 2011 poui BiACOTOK XIHOYOI 3MTOMMHHOCTI Y CyCMiNbCTBI KONMBaBCS B
mexax 12,7-13,9 % Big yciei 3noumHHOCTI. A BXe y 2012 poui nutoma Bara BUSBNEHNX
XKIHOK, SIKi BYUMHUIM 3N0YNH cTaHoBuNa — 28571 (y npoueHTHOMY BigHowweHHi 13,6 %), 3a
2013 pik — 25019 (12,8) [2].

HecnpuaTtnmuea couianbHO-eKOHOMIiYHa oO6cTaHoBKa B YKpaiHi  crnpuvyuHuna
NoripLweHHs1 MopanbHO-NCUXOSOrNYHOro cTaHy cycninbctea. KiHkn HabaraTto BpasnuBiLi
A0 uMx 3MiH, 9Ski 6e3nocepedHbO HEratMBHO BMAMBAKTb Ha BUPOBHWMYY i
cimenHonobyToBy cchepu. AnaTis, Hiriniam, UMHI3M, BTpaTa Bipy y ManbyTHE npeBantolTb
y cBigoMoCTi OinblwoCTi nogen, CnNpualoTb  3POCTaHHIO  BOPOXHeEYi, obMmaHy,
KOPUCTONIOOCTBA, BUHUKHEHHSA TFOCTPUX KPUMIHOFEHHUX cuTyauin. byTTa i cBigomicTb
CMiBBIOHOCATLCA TYT Y AianekTuyHin egHocTi. KoxkHa XiHKa 3gaTHa OO camoaHanisy, ane
B35IBLUM [0 Kynu YCi ONocepeakoBaHi YMHHUKK, SiKi BMBaOTb 6e3 BigMEXyBaHHA siK Ha
XIHOK Tak i Ha YONOBIKIB, XiHKa BTpadae novyTTa pearibHOCTI i MOYMHAaE icCHyBaTu peanbHa
3arpo3a BUSIBIIEHHSI CTPECOBUX CUTYaUIN, AKi MOXYTb BUATW 3 Mig KOHTPOSO i camol, a
iHO4j i ycix No6nun3ay Hei.
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CnoxmBauTtBo, iH(AHTUMbLHICTL, amopaniam, npoCTUTYUis, OpoAsXKHMLTBO,
XebpauTBo, NCUXiIYHI | COMaTUYHI 3aXBOPIOBAHHS Ta iHLUI HEraTUBHI ABULLA, Ha Xarb, BCe
Ginbwe ypaxawTb XiHKy. barato XIHOK-3MTOYMHHWLDL BYUHWAW 3M0YMHU Yy CTaHi
anKoronibHOro abo HapKOTUYHOrO CM'AHIHHA. Y KpaiHi 3adikcoBaHUM hakT 3pOCTaHHS
NOLLUMPEHHSA HAPKOTUKIB Ta 30iNbLLUEHHS KifTbKOCTI iX cnoXusadiB. HapkomaHkn 6e3 neBHNX
3aHATb CTBOPHOKOTb BEMWKY KPUMIHOrEHHY Hebe3neyHiCTb, OCKINbKM ANs 3a40BOSNEHHS
CBOIX NoTpe® BOHM He MaloTb iHWMKX 3acobiB, KpiM MNPOCTUTYUIT i 3nounHy. binbwe
MONOBUHM 3 HUX - Lie 0cobu, sKi He NpauooTb | He HaBYyaroTbeA [ 3. ¢. 352.].

Cdepun, pe XiHka BUKOHYe npodecinHi yHKUii, nepegyciMm, nNOB’A3aHi i3
MOXIIMBICTIO BIifIbHOro AOCTYyNy A0 MaTtepianbHUX LUIHHOCTEW (Hanpuknag, TopriBng,
rpomMagcbke xapdyBaHHs, GyxranTepis) abo A0 KOpynuinHMX cxem (MeguuuMHa, ocBiTa
TOLO). B 0OCHOBHOMY XiHKM NMpautoloTb Y Takiin KpuMiHanizoBaHin cdepi sik Toprisnsi, Tomy
He BMNaLKOBO, L0 BOHM NEpEBaXalTb Y TAKOMY 3r104MHI Ik 0OMaH nokynuis. MNepegavya
TOPriBMi y NPUBaTHY BMACHICTb NMLe noripimna cutyauito. Y, Tak 3BaHiu,

«4YOBHUKOBIN» TOPriBMi 3aNHATI B OCHOBHOMY XXiHKM, a T CYNPOBOAXKYIOTb KOPYNLUIS N pekeT
[5. c.120].

3rigHo i3 pocnimkeHHsam [. llectakoBa, 3aranom Ansa 3M0YUHLIB, LLO CKOINK
noapyxHe BOMBCTBO, MOKA30BMM € nepesara Yy 3apobiTHin nnaTi Hag notepninmun. Y
CiM’sIX, Ae OPY>XMHU OoTpuMyBanu BinbLuy 3apobiTHy nnarty, HiX Yonosikun, abo 3apobiTok
OyB oaHakoBun, Tpannanocsa OGinbwe BunagkiB ybumecTBa 4YonoBika. BusiBneHo, wo
yobuBLAMU OPYXKUH € NepeBaKHO POBITHUKK, a YONOBIKIB — 0CObWN, AKi HEe npauBanu i He
HaByanucs. lNpu ubOMy oOcBiTa 3NOYMHUIB OBMexyBanaca noyaTkoBuM piBHeM abo
HENnoBHUM cepeaHiM Yu cepegHim [6, c. 19].

CyyacHa xiHo4a 3MOYMNHHICTb Ma€e AKICHO HOBUK XapakTep. YacTo XiHKka He TifnbKu
OYOJIHOE 3II0MUHHY Fpyny, ane i opraHi3oByeE, i CKOKE HaNBINbLL XOPCTOKi i BUTOHYEHI
3Mo4YMHK. AK TyT He npuragatu, wo we Jlom6po30 Big3HayaB, WO «CNpPaBXHi XKiHOMi

3M04YMHHI TUNK BiNbLU XaxnuBi, HiXX Yonosidi» [7, c. 176].

Omxe, MOXHa 3pobuTn BUCHOBOK, WO He cama no cobi ictopnyHo obymoBneHa
TEHAEHUis Oinbll aKTUMBHOI y4acTi XIHOK Yy CYCNifIlbHOMY >XWUTTi MOPOOXYE i crpusie
3POCTaHHIO XIHOYOI 3MOYMHHOCTI. BU3Ha4YansHUMM NPy BYMHEHHI 3M10YMHIB BUCTYNAKOTb
coujianbHi cynepeyHoCTi | MOEAHaHI 3 HUMKW HEraTUBHI SIBMLLIA Ta NpouecH.

[10 OCHOBHMX crneyndiYHNX NPUYKMH XKIHOYOT 3NOYMHHOCTI HanexaTb TakKi: - 3Ha4HO
Ginblwa i fegani 3poctaroya akTUBHICTb XIHOK Y CyCniflbHOMY BUPOOHULTBI 1 coLianibHOMY
KUTTI 9K HAcnigoKk emaHeunauii;

- HabyTTSa XiHKaMM YOMOBIYNX PUC, “3aXONSIEHHS” KEPIBHUX NO3ULiIN (OKpeMi 4OCHILHMKN
nepenpikatTb HaCcTaHHA B HedanekoMy manbyTHbOMY epu maTpiapxaTy); - 3Ha4He
nocnabneHHs OCHOBHMX COoLjianbHMX iIHCTUTYTIB | HAcaMmnepes cim’T;

- MOLUMPEHHS cepen KiHOK HapKOMaHii, ankorosiamy, NpocTuTyuii, 6poaskHULTBA;
BNMB Ha nabinbHy >XiHOYY MCUXiKy 3pOCTalyoro B CYCNifb-CTBi HaMpPY>XEHHS i
KOHQPMIKTHOCTI.

[HLWIi NPUYMHK KIHOYOT 3NOYUHHOCTI 36iratoTbCsa 3 NPUYMHAMM YOMOBIYOT 3MTOYMHHOCTI.
Tenep po3rngHeMO 6iONOriYHI YMHHUKK, SIKi MOXYTb HEraTMBHO BMSIMBATM Ha MCUXIKY
3M104YMHIB, AKi CKOIITb XIHKW, ane He MalTb AOMIHYHYOro 3HayeHHs. Hacamnepen ue
drasn MeHCTpyanbHOro UMKy, BariTHICTb i MNICNSNONOroBMn nepiof, a TakoX nepios
Knimakcy.

XKopaHi couianbHi yMOBM He ycyBalOTb SBUL, NepegMeHCTpyanbHOro CUHOPOMY
(Hanpy>XeHHs), KOnm 3aroCTPETLCS EMOLLIMHUIA CTaH XiHKW; XBOPOBINMBOro CTaHy NCUXIKK
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nig Yac saritTHocTi 1 nicna nonoris (n. 4 4. 1 c1. 66 KK YkpaiHn po3rnagae BYMHEHHS
3M104MHY XKIHKOIO Y CTaHi BariTHOCTI sik 06CTaBUHY, LLIO NOM’AKLLYE nokapaHHs). [lo Hel He
MoOXe OyTWn 3aCTOCOBaHO NMoKapaHHA Y BUrMsAi AOBIMHOIo no3basneHHs Bori (4. 2 cT. 64
KK YkpaiHn) abo yepes KnimakTepuydHi 3miHn y ncuxiui (CKaxiMo, MasyiHHSA, peBHoLLi). Yce
ue Tpeba BpaxoByBaTK, OLIHIOOYM 3ITOYNHHY NMOBEAIHKY XKIHKW.
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KapneHko OkcaHa CepriiBHa

KypcaHT Il kypcy

ABH3 «[JHinponeTpoBCbKMI AepXKaBHUIN YHIBEPCUTET BHYTPILLHIX cripaB»
M. [IHinponeTpoBCbK

HaykoBui kepisHuk: Labnuctui B.B.

KaHOMOaT IPUANYHUX HaYK, OOLIEHT

MOHATTA TA KITACUDIKALIT BUTPABOAHOIO
PU3UKY Y KPUMIHAITbHOMY MNPABI

Pusnk € ogHMM 3 HaWMeHLW [OChigpKEeHUX MOHATb Yy puandHin Hayui. Ha
Cy4acHOMy eTani po3BUTKY IOPUOMYHOI HAYKX, 30KpeMa, Y KpUMiHarbHOMY npasi, pu3uK
AOCNIMXYETbCA B MeXaX iIHCTUTYTY OBCTaBWH, LLO BUKIIOYAKOTb 3MOYMHHICTL AiSHHA. Ha
NpakTULi YacTo TpannseTbCd, WO Aii ocCib, sk Oisnn B CTaHi BMNpaB4aHOro pU3NKy 3
METOK [AOCANHEHHSI 3Ha4yHOI CYCNiflbHO KOPWUCHOI, BU3HAKOTbLCA HenpaBOMIpHUMM, Ta
ocobu, Lo 3anodianu LWKoAy 3a Takux YMOB MNPUTAraldTbCsa [0 KpUMIHANbHOT
BignosiganbHocTi. NMpobnema ans topucnpygeHuii nongarae He B caMomy dakTi iCHyBaHHS
PU3MKOBAHUX CUTYyaLin, a Yy BUSHAYEHHI KpUTEpPIIB AN pO3MEXyBaHHS NpaBOMIPHOro Ta
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HenpaBoOMIpPHOro pPU3KKy. Y Teopil KpUMiHaNbHOro npasBa pPi3HOBMAAMMU BUMNPaBAAHOMO
PU3NKy BU3HAYalOTb: BUPOOHMYMI PU3UK, FOCNOOAPCHKUNA, NPOGECIMHUIA, MEOUYHNIA YK
TEXHIYHUKW, NiKapCbKUKW, negaroriyHNin, CropTUBHUIA, TBOPYMK, YNPaBMIHCbKUNA, PU3UK Y
NPaBOOXOPOHHIN OiNbHOCTI, HAYKOBUIM €KCNepMMEHT ToLwwo. Bxxe 3 HaBeaeHOoro nepeniky
04YeBUAHO, Lo Npobnema pu3mnky He Moxe ByTu BUpiLLeHa B Mexax NuLle KpMMiHanbHoro,
4n Byab-sKoi iHWOI ranysi npasa. Lle npobnema komnnekcHa, mixranysesa.

PesynbTatn aHani3y HaykoBOI fliTepaTypu cBig4aTb NPo iCHYBaHHA Pi3HUX Nigxoais
A0 3’9CyBaHHSA CYTHOCTI pun3nky. MatoTb Micue K AOCHIIKEHHS i3 MPSMO NPOTUNEXHUMUN
BMCHOBKaMMW, Tak i «06’€AHYIOHI» AOCTIIKEHHS, Y SAKMX KOHCTATyeETbCA NOABINHA Npupoaa
pU3nKy Ta noro o3Hak. Cnig 3asHauuTu, WO nopsi i3 rHOCEOSIOrNYHMM 3HAYEHHAM,
HaBeeHa OMCKyCia Mae i BeNnuke 1puandHe 3Ha4YeHHs, OCKifnbKU 3a YMOBW BCTAHOBMEHHS
NoABINHOI NMPUPOAN PU3MKY, NPaBO SK PErynsatop CycnifibHUX BIAHOCUH Mae MICTUTU
HOpMU, SKi 6 Mornm ByTK 3aCTOCOBaHI SIK Y BUNAaAKy iCHyBaHHS OOHOro NpOsiBY PU3MKY,
Tak i iHLWOro Noro Nposisy.

Y opuanYdHin niTepaTtypi NPUAINSETbCA 3HAYHa yBara OOCHIKEHHIO O3HaK Ta
CYTHOCTI pU3UNKy 4N BCTAHOBMEHHS NPAaBOBOro 3HAYEHHS LIbOro NOHATTS | 3aCTOCYBaHHS
HOPM, SiKi Take MOHATTS BUKOPUCTOBYIOTb. C. XiMYEHKO CTBEPOXKYE, WO TEPMIH «PUUK»
3aCTOCOBYETbCHA [AS11 BU3HAYEHHA pAgdy PisHOMAHITHUX SBULY, | PO3KPUTU  MOro
eTMMOJSIoriYHe 3Ha4YeHHs OOCUTb BaXKO. ICHye oymKa, WO CNoBO «PU3MK» NOXOAUTb Bif,
NaTUHCLKOro AiecnoBa «rideoy, W0 O3Ha4Yae «He 3BepTaTu yBary, YHUKaTh, HEXTyBaTU»
[1, c. 111].

Ak 3a3Havae P. A. KptoukoB, pu3KK 3 TOYKKM 30py NpaBa — e BracTuea foLCbKiN
AiSNbHOCTI 06’€EKTUBHO iCHYylOMa | Yy MEBHUX MeXax 34aTHa A0 OUiHKM i BOSIbOBOrO
peryntoBaHHA MMOBIPHICTb NOHECEHHSA Cy0’eKTamMn NPaBoOBIAHOCUH HErAaTUBHUX HACNIAKIB
Bil HaCTaHHA HEeCNpUATAMBUX MNOAiNA, sIKi 3aKOHOMIPHO MOB’sAA3aHi 3 Pi3HOMAHITHUMMU
nepegymoBamu (paktopamm pusnky). Baxknueum € i Te K HaykoBeLb BU3Ha4Yae PyHKLT
PU3KKY, OCKIfIbKM, Ha AYMKY BYEHOro, cynepeunmei yHKLUIT pU3nKy BUSBAAIOTLCS Yepes
npaBo Ha pu3uk (HoBaTopcbka OYHKLUIS) i BiANOBIgaNbHICTbL 3a pu3uk (gectabinisytova
yHKuis) [2].

OgpHieto 3 nepumx i HanbinbLW BIAOMUX Mpaub B ranysi KpMMiHanNbLHOro npaea, Lo
npucesyeHa npobnemi pusuky, € moHorpadia M. C. 'piHGepra 1963 poky «[lMpobrema
BUPOBHMYOro pn3nKy y KpumiHanbHomy npasi». OgHak, sk 3a3Ha4yanoch Buwe, npobnema
pU3nKy Ta BIiAMNOBIOANBHOCTI 3a HacnigkW, SIKi HacTawTb Yy pes3ynbTaTi 3aCTOCYyBaHHSA
PU3NKOBAHUX Ail, He MOXe ByTn NOBHOK MIPOK BUpILLEHa NULIE B MeXax OAHIET ranya3i
npaea, y TOMy 4Yncri — KpUMiHansHoro. Pu3uk sik npaBoBa KaTeropist Hanpsmy nos’a3aHa
3 MUTaHHAMW BIONOBIAANbLHOCTI, | TOMY OOCHIOXKYETLCA B Mexax afMiHICTpaTUBHOIO,
rocrnofgapcbkoro, KpUMiHarbHOro, UMBINIbHOro, MEAUYHOro npasa Towo. TOMY B Mexax
LbOro nigpo3ainy dyae 3'4coBaHO NOHATTA PU3KNKY SIK MPaBOBOI KaTeropii 3 BpaxyBaHHAM
MNOro KOMMIEKCHOIO Xapakrepy.

BueHi y3aranbHIOOTb YHHMKMK, WO akTyanidyBanu npobnemy pusnky B YkpaiHi: 1)

OypxnvBMIA PO3BUTOK CoLlianbHUX, NOSITUYHNX BIOHOCUH B YKpaiHi 3yMOBMB I'PYHT HOBUX
BIOHOCMH B coUiyMi; 2) PpO3BUTOK MDKHApPOOHUX BIAHOCWH Ha BCiX PiBHAX
XapakTepuayeTbCsl HECTabINbHICTIO Ta HEGE3NEKOIO SIK AN CyBEPEHITETY CaMOl AepXKaBu,
TaK i gna ceiTy B uinomy; 3) pornb YKpaiHM B AeSKMX MiKHaApOOHWX npouecax Mae
BUKITIOYHUIA XapakTep, Lo BUNAMBae 3 1 reorpadiyHoro craHoBuuwla, NpUPOOHOro,
NIOACLKOro, eKOHOMIYHOro NoTeHuiany Towo [3, ¢. 276-277]. He MoXHa 3anuwartn nosa
yBarow i aktop MpOBEAEHHA aHTUTEPOPUCTUYHOI onepalii Ha TepuTopil CXigHol
YkpaiHn, ska € «cepegoBuleM» OCOOMMBOro MNpaBOBOrO  perynioBaHHs Ta
npaBo3acToCyBaHHA. HesBaxatounm Ha MOBHE HEXTYBAHHA NpPaBOBMMM HOpMaMu Ha
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TepUTOPIi, IKa He KOHTPOMIDETBLCH YKPAIHCLKOK BNagok, camMa LUs Briaga Ma€e HeyXurnbHO
OOTPUMYBaTUCb HOPM 3aKOHIB YKpalHW, y TOMY YMChi i KpUMiHanNbHOMNPaBOBUX HOPM, SKi
pernameHTyoTb BigNOBIAAnNbHICTb 3a 3anofisHHA Wwkoan. Pasom i3 TuM, nNpu 34iNCHEHHI
Liel onepauii NIMOBIPHUM € i 3aCTOCYBaHHS pPU3KKY sik 6e3nocepeHbo Npu BOMOBUX AisiX,
TakK i NPy NPUAHATTI TAKTUYHUX Ta cTpaTeriyHnX pilleHb KOMaHAyBaHHSA L€ onepauieto.
MpoTe, 3Baar4unm Ha Te, WO MPOBEAEHHSA Li€i onepauil novyanocb HewoadaBHO, Ha
CbOrofHi HeAoCTaTHbO EeMMIpUYHOro MaTepiany [0 34INCHEHHS MpPaBOBOI OLIHKK
KOHKpPETHWUX Ain (Hanpuknag, Hacnigky 3armbeni BiiCbKOBUX y Tak 3BaHOMY |noBancbkomy
KOTMi, TOLO), 30KPEMA, i 3 MO3MLIN 3aCTOCYBaHHA HOPM, SIKi perfnaMeHTyoTb 06CTaBMHM,
LLIO BMKMOYAOTh 3MI0YMHHICTb AisHHA. O4Hak, Ha Haw Nornsag, ouiHka okpeMux AistHb npwm
30INCHEHHI aHTUTEPOPUCTUYHOI onepadii 3 NO31LUin BUNPaBAAHOIO PU3NKY Ma€e 3HaYHUN
noteHuian ana Toro, wob Taka ouiHka Bignosigana 3aBAaHHSAM 3aKOHOA4ABCTBa Mpo
KpUMiHanbHy BignNoBiganbHICTb.

O. I. Owmk nponoHye knacudikysaTu BunpasgaHnin pusnk 3a ceporo AisfibHOCTI
Ha: npodecinHuM  (Npu  34INCHEHHI  NPOdECINHOI  AIANbHOCTI),  BUPOBHUYNIA
(BMroTOBNEHHS, CTBOPEHHSA  NEBHOI  NpoAaykuii); rocnogapcbkmn  (y  cdepi
rocnofaptoBaHHs); Mean4H (Nikap YacTo PU3UKYE 3apaau XUTTSA Ta 300POB’A NMIOAUHN);
TBOPYMM (BYEHMI HE NPSIMYE paHille BiAOMUM LUMISIXOM, HAMOBHIOKOYN CTapi inei HoBUM
amictom. [Ins Toro wo6 BiH 34iNCHMB BIOKPUTTS, MOr0 AyMKa MOBWHHA 3iMTM 3 Kona
3BUYHMX YSABMEHb); YynpasniHCbkMA (Y cdepi ynpaBniHHA);, MPaBOOXOPOHHUNA (Y
3acTocyBaHHi HOBUX MeToAiB y 6opoTbbi Ta nonepemXeHHi 3rMO0YMHHOCTI); NeaaroriyH1mM
(3anpoBamKeHHs iHILiaTUBHUX (OPM BMXOBAHHA Ta HaBYaHHSA), CNOPTUBHUM (Mpwu
OOCANHEHHI NeBHUX pesynbTaTiB Yy Hebe3aneyHux Buaax CropTy), TeXHIYHUN
(3anpoBamKeHHA  HOBUX  TEXHOSMOrIN), EeKONoriyHMi  (OXOpOHa  HABKOJIULUHBOIO
cepefosuuia) Ta iH. [4].

OTxe, y KOHTEKCTi 3anponoHOBaHOI Kracudikauii cnig 3BepHyTH yBary Ha Te, Lo
TakKi pisHOBMOM PU3UKY $IK, 30Kpema, MeauYHWW, TBOPYUW, NnefaroriyHuim, CnopTUBHUI
NPaBOOXOPOHHUI PU3UK € PaKTUYHO NiABMAAMU BUOKPEMIEHOMO YY4EHOK NPOECINHOMo
PU3NKY, @ HE OKPEMUMM BUOAMU PU3NKY NPOECINHOro, a ToMy, Ha Haw nornsa, 6inbuw
obrpyHTOBaHOK € Krnacudikauia 3rigHO 3 sIKo 3a xapakTepoM i poAoM LifnbHOCTI
NPOMNOHYETLCA NOAIN PU3KNKY Ha: 1) npodecinHui, NiaBngaMN KOO €: a) MeANYHUIA PU3UK
(HayKoBO-eKCNEepUMEHTanbHUA;  ONepaTUBHO-TEPANEBTUYHMIA); 6) HaykoBWiA;  B)
aBiaLiMHO-pATYBanbHWN i aBiauinHO-0yAiBENbHUA PU3UKN; T) ONEepaTUBHO-PATIBHUN;
4) PU3MK Y NPaBOOXOPOHHIN OisiNbHOCTI; 2) rocnofapCbKuin pusnk, CKNagoBMMN SKOrO €:

a) BUPOBHUYMI pU3KK; 6) KOMEPLINHUIA PU3KK; B) NiINPUEMHULIBKNIA PU3KK; T) hiHaHCOBUIA
pu3uK [5].

Takox BBaXaemMo 3a [JouinbHe 3BEepHYyTW yBary Ha Te, WO nig 4ac Aail
KpumiHanbHoro kogekcy YkpaiHu BepxoBHoto Papow YkpaiHu posrnsgaBcsi MpOekT
3akoHy YkpaiHun «[1po gonoBHeHHs cTaTTi 42 KpuMiHanbHOro kogekcy YkpaiHu (Lwoao
AiSIHHSA, NOB'A3@HOrO i3 NONITUYHUM PU3MKOM)», SIKMM MPOMNOHYBaNoCb BHECEHHA 3MiH 0
ctatTi 42 KK Ta 11 4ONOBHEHHS MOMOXEHHAM MPO TE, L0 HE € 3MI0YNMHOM TaKOX OiAHHS
(bis abo BespianbHiCTb) ocobu, nocaga AKOl 3aKOHOM BigHeceHa 40 NOMITUYHUX Nocag,
SKLWO Ue AiSSHHA NOB‘A3aHe i3 BUKOHAHHSAM Cry>k00BMX NOBHOBaXEHb i Oyno BYMHEHE B
yMOBax BUNpaBgaHOro puaunky. Y BUCHOBKY (OSTOBHOIro HaykKoBO-EKCNEPTHOrO ynpassiiHHS
BepxoBHoi Pagu YkpaiHu 3 npMBoAy LbOro 3aKOHOMPOEKTY 3a3Ha4Ya€ETbCs, WO YaCTUHO
nepwoto ctatti 42 KK nepepbayveHo, WO He € 3N0YMHOM [JisiHHSA, BUMHEHE B YMOBaXx
BUMNPABOAHOIo PU3NKY ANsi AOCATHEHHS 3HAYHOI CYCMiflbHO KOPUCHOI MeTU. 3aKOH He
BCTAHOBMOE OOMEXeHb Woao cdep AiANbHOCTI NIOOWMHU, Ha SAKi NOLUMPHOETLCS LEN
npunuc. Tomy cnig BBaXkaTu, WO NONOXeHHA YMHHOT cTaTTi 42 KK yxxe nowmproTbCsa Ha
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cnyx60By disnbHICTb 6yab-AKMX NpeacTaBHUKIB Briagu (Y TOMy YMchi i Ha QisnbHICTb OCib,
AKi 3aMaloTb «MOMITUYHI Nocagm») y pasi HasiBHOCTI YCix nepeabayeHunx Uie ctaTTero
O3HaK BUMNpPaBAaHOro pu3uky. 3 ornagy Ha Le 3anpornoHOBaHe NPOEKTOM [OMOBHEHHS €
3aMBUM.
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AYMKA NMOTEPMIIONO WOAO MOXITMBOCTI
3BINIbHEHHA OCOBMU BIA KPUMIHAINBLHOI BIANOBIAANBHOCTI

MpakTka 3aKpUTTS KPMMIHANbHOIrO NPOBaAXXEHHS y 3B’'A3KYy 3i 3BiflbHEHHAM 0cobu Bif
KpUMiHanbHOI BigNOBIAanbHOCTI 3rigHO NOMOXeHb HOBOro KpuMiHanbHOro npouecyasnibHOro
kogekcy YkpaiHn (gani — KINK) ceorogHi € gosoni nowwmpeHoto. Tak, B 2012 p. cyau 3akpunm
npoBamkKeHHs y cnpaBax wono 20,4 Tuc. ocib, wo Ha 25,6 % meHwe, Hix y 2011 p. 3okpema,
3BifIbHEHO Bi KpMMiHAmNbHOI BiANOBIAANbHOCTI ¥ 3B’A3Ky: 3 aMHicTieto — 3,9 Tuc. ocib, abo 19,1
% [43,4 %)] Big KiNbKOCTI TUX, LWOAO0 SKMX CMPaBK 3aKpUTO; 3 MPUMUPEHHSAM BMHHOIO 3 NOTEPNinnMm
— 3,4 Tnc. ocib, abo 16,9 % [11 %]; 3i amiHotO obcTaHoBkM — 2,1 TKC. ocib, abo 10,5 % [8,5 %];
3 Oi0BUM KaaTTaM — 2 TuC., abo 9,9 % [8,4 %]; i3 nepeanayeto ocobu Ha nopykn — 1,6 Tuc., abo
7,6 % [5,2 %]. Y Tomy umcni y cnpasax nybniyHoro o6BnHyBayYeHHs 6yno 3aKpuTo NPoOBaaXeHHs
cTtocoBHO 18,6 Tuc. ocib [25,5 Tnc.], i3 HUX y 3B’A3KY 3 MPUMUPEHHAM BUHHOIO 3 NOTEPMiNUM —
2,3 Tuc. ocib, abo 12,2 % [7,8 %]. KinbkicTb 0Cib, CTOCOBHO SIKMX Cyau 3aKpWin NPOBaMKEHHS y
crnpasax, 3a Cy40BMMM pPillEeHHSIMW, O Habpanu 3akoHHOT cunn, B 2013 p. 36inbwmnacs Ha 11,6
% nopiBHaHO 3 2012 p. i craHoBuna 22,8 Tuc. 30Kpema, 3BINIbHEHO Bi4 KpUMiHANbHOT
BiANOBIAANbHOCTI Y 3B’AI3KY: 3 MPUMUPEHHAM BMHHOrO 3 notepninum 7,6 Tuc. ocib, abo 33,5 %
[16,9 %] Big KiNbKOCTI TWX, WOAO SKNX CNpaBu 3aKpuTo; 3i 3MiHOK obcTaHoBkM — 1,3 TUC. ocib,
abo 5,7 % [10,5 %]; 3 ginoBmm kaattam — 1,3 Tuc., abo 5,7 % [9,9 %]; 3i cmepTio — 1,3 TKC. OCIO,
abo 5,7 % [7,5 %]; i3 nepenaveto ocobm Ha nopykn — 946 , abo 4,1 % [7,6 %]; 3 amHicTieto 785
ocib, abo 3,4 % [19,1 %]. Y ToMy uncni y cnpaBax ny6niyHoro o6BmMHyBayYeHHA Byno 3akpuTo
NnpoBamXeHHs CTOCOBHO 13,7 Tuc. ocib [18,6 TUC.], i3 HMX y 3B’A3KY 3 MPUMUPEHHAM BUHHOIO 3
notepninum — 2,9 tuc. oci6, abo 21,1 % [12,2 %].

3aranbHi NONMOXEHHS 3aKPUTTA KPUMIHANBLHOIO NPOBaMXXEHHSA Y 3B’A3KY 3i 3BiNbHEHHSM

ocobu Big kpuMiHanbHOT BignoBiganbHOCTI 3akpinneHi B cT. 285 KIK, 3okpema: 1) ocoba
3BifIbHAETBCS Bif KpUMiHaNbHOI BiANOBIAaNbHOCTI y BUNaakax, nepeabavyeHnx 3akoHOM YKpaiHu
Npo KpUMiHanbHy BignoBiganbHICTb;
2) ocobi, fika nigo3preTbCs, 06BUHYBAYYETLCA Y BUMHEHHI KDUMIHANBbHOMO NPaBoMNOpPYLLEHHS Ta
Lwoao skoi nepenbayeHa MOXMIMBICTb 3BifIbHEHHS Big KpUMiHaNbHOI BignosiganbHOCTI y pasi
34incHeHHa nepegbaveHnMx 3akoHOM  YKpaiHM Mpo  KpuMMiHamnbHY BignosiganbHiCTb  Ain,
PO3’ACHIOETLCA NPAaBO Ha Take 3BiflbHEHHS; 3) Migo3ptoBaHOMY, OOBUHYBAYEHOMY, SKUN MOXe
OyTK 3BiINbHEHWI Big KPMMIHAMNBHOT BiANOBIAANbHOCTI, MOBUHHO BYyTN PO3’ACHEHO CyTb NiJ03pY YK
06BUHYBaYeHHS, MiacTaBy 3BiNbHEHHS BiJ KPUMiHaNbLHOI BiANOBIAANbHOCTI | NpaBo 3anepevysaTn
NPOTU 3aKPUTTA KPMMIHANBbHOIO NPOBaMKEHHS 3 L€l niacTasu; 4) y pasi SKLWO Nigo3poBaHi um
o0OBMHYBaYeHUN, LWOAO SKOro nependayveHe 3BiNIbHEHHS Big KpMMiHaNbHOI BignoOBi4anbHOCTI,
3anepeyye NpoTU LbOro, AOCYAOBE PO3CrigyBaHHA Ta CydOBe MPOBAKEHHSA MPOBOASATLCS B
NOBHOMY 00Cs3i B 3araribHOMY NopsiaKy.

Kpim iHWOro, nopsigoK 3BifIbHEHHA Bi4 KpMMiHANbHOI BignoBiganbHOCTI nepenbavae
3'CyBaHHA OYMKY MOTEPNIforo LWoAO  MOXIIMBOCTI  3BifTbHEHHA  MiQO3PHOBAHOIMO  4n
06BMHYBaYEeHOro Big KpMMiHanbHOI BignosiaanbHoOcCTi. Tak, B 4. 3 cT. 286 KI1K BkasaHo, o nepeq
HanpaBneHHAM KNonoTaHHA 40 CyAy NPOKypop 3060B’A3aHMI 03HAaNOMUTU 3 HUM NOTEPNINoro Ta
z'acyBaT MOro OyMmKy LWOOO MOXMMBOCTI 3BiNbHEHHS MigO3PHOBaHOIO Big KpUMiHANbHOT
BignoBiganbHOCTI. Takox cyf, y BignosigHocTi go 4. 2 cT. 288 KIK, 30608’a3aHnn 3’dacyBaTu
OYMKY MOTepninoro LWoAO0 MOXIIMBOCTI 3BifIbHEHHSA Migo3ptoBaHOro, OGBUHYBaAYEHOro Bif
KpuMiHanbHOT BignosiganbHocTi. [ligkpecnumo, Wo 3’AcyBaHHA AYyMKY MOTepninoro Lwoao
MOXITMBOCTI 3BiflbHEHHS MiQO3pOBaHOro, 06BMHYBAYE€HOrO Bi KPUMiHaNbHOI BignNoBiganbHOCTI
CTOCYETbCA BCiX, 6€3 BUKMIOYEHHS, BUAIB 3BiflbHEHHA BiJ KPUMiHANbHOI BiANOBIAANbHOCTI SK Y

cnpaBax NpvBaTHOro, Tak i Ny6niYHOro 06BMHYBaYEHHS.
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B KpumiHanbHomy kogekci Ykpainu (gani — KK) nepenbaveHo 3aranbHi Ta cneuianbHi Buan
3BiNbHEHHS Bid4 KpuMMiHanbHOI BignosiganobHocTi. B 3aranbHin yactnHi KK BoHO mae micue: y
3B'Aa3Ky 3 girioBuM KaatTsam (cT. 45 KK); y 3B'dA3Ky 3 NPpMMUPEHHAM BUHHOMO 3 noTepninum (cT. 46
KK); y 3B'a3Ky 3 nepegayeto ocobu Ha nopyku (cT. 47 KK); y 3B'A3Ky i3 3MiHOO 06cTaHoBKM (CT. 48
KK); y 3B'A3Ky i3 3akiH4eHHsiM cTpokiB gaBHocTi (CT. 49 KK); HENOBHONITHLOrO i3 3aCTOCYBaHHAM
NPUMYyCOBMX 3axofiB BUXOBHOro xapakrtepy (4. 1 ct. 97 KK). B Ocobnuein 4dactuHi KK
30INCHIOETBCA Y TakUX BuNagkax: rpoMagsHuH YKpaiHu, SIKWO BiH HA BUKOHAHHSI 3M0YMHHOIO
3aBAaHHs iHO3eMHOI gepXXaBu, iIHO3eMHOI opraHisauii abo X NpeACcTaBHUKIB HiKMX Ail HE BUMHUB
i 4OBPOBINBHO 3a8BMB OpraHam Aep)XaBHOI Briagu MNpo CBiM 3B'A30K 3 HAMKW Ta NPO OTpUMaHe
3aBaaHHs (4. 2 cT. 111 KK); ocoba, sika npynuHmMna [isneHicTb, nepeadadeHy YacTUHOI NEPLLOD
uiei cratTi, Ta 4OOPOBINBHO NOBIgOMUIIA OpraHu AepXXaBHOI Bfiagm Npo BYMHEHE, AKLLO BHACNIAOK
LbOro i BXXMTMX 3axoaiB Oyno BiaBEPHEHO 3anofifgHHs WwKoau iHTepecam Ykpainm (4. 2 cT. 114
KK); ocoba, sKLLOo A0 NPUTArHEHHA OO0 KPUMiHAMNbHOI BiAMNOBIgaNbHOCTI HEO 34iINCHEHO BUNNaTy
3apobiTHOT NNaTu, CTUNEeHAaii, NEHCIi YM IHWOT BCTAHOBNEHOI 3aKOHOM BMNaTn rpomagsHam (4. 3
cT. 175 KK); ocoba, ska BuUnMHMNA gisHHSA, nepeabaveHi YacTnHaMmm nepLuoto, Apyroto, abo gisHHS,
nepeabayeHi 4YacTUHOK TPETbO (AKWO BOHM NpU3BENM A0 PAKTUYHOrO HEeHaOXOMKEHHSA A0
OlOKETIB UM OEPXKaBHUX LiNbOBUX DOHAIB KOLWITIB B OCOONMBO BENMKMX PO3Mipax) Wiel cTaTTi,
SIKWO BOHA OO MPUTSrHEHHS OO KPUMIHAmNbHOI BIiAMOBIAANbHOCTI cnnaTtuna nogartku, 36opu
(oboB'A3KOBI NnaTexi), a TakoX BiflKOAyBana LIKoAy, 3aBAaHy AepkaBi iX HecBOeYaCcHOM
cnnatolo (ciHaHCcoBI caHkuii, neHsa) (4. 4 ct. 212 KK); ocoba, ska Bneplue BYMHUNA LisHHSA,
nepeabayeHi YactMHamu nepwot abo Apyrowo Uiei CTaTTi, SAKWO BOHA OO0 MPUTATHEHHA A0
KpUMiHanbHOI BigNOBIgANbHOCTI cnnaTtuna eAUHNA BHECOK Ha 3aranbHOOOOB'A3KOBE AepXKaBHE
couianbHe CTpaxyBaHHSA 4M CTpaxoBi BHECKM Ha 3aranbHOOOOB'A3KOBE AepkaBHE MNEHCIiHe
CTpaxyBaHHSA, a TakoX BigllKkodyBana Lwkoay, 3aBgaHy ¢oHaam 3aranbHOO60B'A3KOBOroO
AepXXaBHOro couianbHOro CTpaxyBaHHS X HECBOEYACHO CMNATOoHo (WTpadoHi caHKuil, neHs) (4. 4
cT. 212-1 KK); ocoba, kpim opraHizatopa abo kepiBHMKa 3NOYMHHOT OpraHisadii, 3@ BYMHEHHSA
3M104MHy, NependayveHoro YacTMHOK MEPLUOHD LiEi CTaTTi, AKWOo BOHA A0OPOBINbHO 3asBuna npo
CTBOPEHHS 3MOYMHHOI OpraHi3auii abo yyacTb Yy Hii Ta akTMBHO cripusna ii po3kpuTTio (4. 2 CT.
255 KK); ocoba, kpim opraHizatopa i KepiBHMKA TEPOPUCTUYHOI TPynn Yn TEePOPUCTUYHOIT
opraHisauii, 3a AisHHA, nepenbadyeHe 4acTMHOK MEpLIo Uiel cTaTTi, ska A06pPOBINbLHO
noeigoMmna NpaBOOXOPOHHUA OpraH MpO BiAMOBIAHY TEPOPUCTUYHY AiANbHICTb, chpusana ii
NPUMNUHEHHIO ab0 PO3KPUTTIO 3MOYMHIB, BUMHEHNX Y 3B'A3KY i3 CTBOPEHHSM abo AiAnbHICTIO Takoi
rpynu 4n opradisauii, SKWwo B i isx HeMae cknagy iHWoro 3rno4vumHy (4. 2 cT. 258-3 KK); ocoba,
KpiM opraHizaTtopa abo KepiBHWKA TEPOPUCTUYHOI rpynn (Opraxisadii), 3a aii, nepegbaveHi uieto
cTaTTeln, SKWO BOHA [A0OpPOBINbHO [0 MPUTATHEHHS OO0 KPMMiHANbHOI BigMOBIgANbHOCTI
nosigomuna npo BignNoBiAHY TEPOPUCTUYHY OiANbHICTb abo iHWNM YMHOM cnpusana i NPUMUHEHHO
abo 3anobiraHHIO 3N0YMHY, KM BOHA piHaHCyBarna abo BUMHEHHIO SKOro cnpusina, 3a yMOBM,
Lo B i Aisx Hemae cknagy iHWoro 3rno4mnHy (4. 4 ct. 258-5 KK); ocoba, sika nepebysana B cknagi
3a3HayvYeHux y Ui ctaTTi opmyBaHb, 3a 4ii, nepeabadveHi YyactmHamm nepoto abo gpyrowo Uier
CTaTTi, SKLWO BOHa A0BPOBINbHO BUILLIIA 3 TAKOro hOPMYBaHHS | NOBIAOMMIIA MPO MOro iCHYBaHHS
opraHv AepXaBHOI Briagu 4v opraHu micueBoro camoBpsigyBaHHs (4. 6 cT. 260 KK); ocoba, ska
BYMHUNA 3N0YMH, nepepbavyeHnin yactmHamu nepliow abo Apyrow i€l cTaTTi, AKWO BOHA
AobpoBinbHO 30ana opraHam Bragu 36poto, 6orosi npunacu, BubyxoBi pe4oBMHN abo BMOYXOBI
npuctpoi (4. 3 cT. 263 KK); ocoba, ska Bnepwe BYMHUNA Aii, nepeabaveHi uieto ctatTeto (3a
BMHATKOM BWMaAKiB HE3aKOHHOrO 3aBOSIOAIHHS TPaHCMNOPTHMM 3acoboM i3 3acTOCYBaHHSIM
HacunbCTBa 4O NOTEPMINOro YM NOrpo30K 3aCTOCYBaHHA Takoro HacUNbCTBa), ane JO6pPOBINLEHO
3asBMna npo Le nNpaBOOXOPOHHMM OpraHam, MoBepHyna TPaHCMOPTHWMIA 3acib BNACHUKY i
MOBHICTIO BigwkoayBana 3asaaHi 36uTtkm (4. 4 ct. 289 KK); ocoba, sika oobposinbHO 3gana
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HapPKOTUYHI 3acobun, NCUXOTPOMHI Pe4oBUHK abo iX aHanoru i Bkasana mkepeno ixX npuabaHHs
abo crnpusna po3KPUTTHO 3M0YMHIB, MOB'A3aHMX 3 X HE3aKOHHUM O06irom, 3a He3akKOHHe X
BUPOBHULTBO, BUrOTOBIEHHS, NpmnabaHHA, 36epiraHHs, NepeBe3eHHs, nepecunaHHsa (YactuHa
nepwa uiei ctartTi, yactuHa nepwa crarti 309 uboro Kogekcy) (4. 4 c1. 307 KK); ocoba, ska
AOBPOBINbLHO 3BepHynacsa Ao NikyBanbHOro 3aknagy i po3novana nikyBaHHs Big HapKOMaHii, 3a
4ii, nepenbayeHi yactrHoo nepLuoto uiei ctatTi (4. 4 c1. 309 KK); ocoba, sika 4obpoBinbLHO 3gana
NpeKypcopu, Wo npusHadvanmcsa ans BMpobHMuUTBa abo BUFOTOBMIEHHSA HAPKOTUYHUX 3acobiB un
MCUMXOTPOMHMX PEYOBUWH, | BKasana mkeperno ix npngbaHHa abo crnpusina po3KpUTTIO 37104MHIB,
MoB'A3aHMX i3 HE3aKOHHMM OBIrOM NPeKypCcopiB, HAPKOTUYHMX 3acobiB, NCUXOTPOMHUX PEYOBUH
abo ix aHanoriB, 3a He3akOHHI Aii 3 iX BUPOOHMLUTBA, BUrOTOBMEHHS, NpuadaHHs, 30epiraHHs,
nepeBe3eHHs, NnepecunaHHa (4actuHa nepwa uiei ctatTmi) (4. 4 ct. 311 KK), ocoba, dka
OOOpOBINBHO 34ana OTPYWHI YM  CUIBbHOAIKYI PEeYOBMHM, WO HE € HapKOTUYHMMKM abo
MCUXOTPOMHMMW YK iX aHanoramu, abo OTPYWMHI YM CUNbHOAIOYI Nikapcbki 3acobu Ta BKkasana
oxepeno ix npuadaHHs abo cnpusina Po3KPUTTIO 3MOYMHIB, MOB'A3AaHNX 3 IX HE3AaKOHHUM 00Birom,
3a He3akoHHe BUPOOHMLTBO, BUrOTOBMNEHHS, NpuaDaHHSA, NepeBe3eHHsl, MNepecunaHHs,
30epiraHHsa OTPYMHNX YN CUSTBbHOLIOUYMX PEYOBWH, WO HE € HAPKOTUYHMMK abo NCUXOTPONMHUMM
4K iX aHanoramm, abo OTPYMHUX UM CUSIbHOAIKYMX NiKApCbKMX 3acobiB, a TakoX 3a BUMHEHHS
Takux gin 6e3 cneuianbHOro Ha Te OO3BONY (Y4acTMHA neplua Uiei cTaTTi) wodo obnagHaHHs,
NpM3Ha4YeHoro Ans BUPOOHMLTBA YN BUTOTOBIIEHHS OTPYNHUX YN CUMBbHOAIUYNX PEYOBWH, LLIO HE
€ HapKOTUYHMMK abo MCUXOTPOMHUMWU YK iX aHanoramu, abo OTPYMHMX YU CUNbHOLIKUNX
nikapcbknx 3acobiB (4. 5 c1. 321 KK); ocoba, aka nponoHyBana, obiusana abo Hagana
HenpaBOMIpHY BUrody, SKWO CTOCOBHO Hei Oynv BUYMHEHI gii Woao BUMaraHHs HenpaBoMipHOT
BUroaum i micrst npono3auuii, oBGiusiHKK Y1 HagaHHA HEMPaBOMIPHOT BUroAmn BOHA A0 MOBiOOMIIEHHS
M Npo nigo3py y BUYMHEHHI HE 3M0YnHY A0BPOBINBHO 3asBuna Npo Te, WO CTanocs, opraHy,
cnyxboBa ocoba SKoro HagirieHa 3akoHOM NpasoM MOBIAOMAATM NPo Nigo3py (4. 5 c1. 354 KK);
ocoba, sika nporoHysana abo Hagana HernpaBoOMIpHY BUrogy, SKLWO CTOCOBHO Hel Bynu BYMHEHI
Ail woao BMMaraHHA HenpaBOMIPHOT BMroguv i nicns Nponosuvuii UM HagaHHS HenpaBoMIpHOI
BUrogu BOHAa [0 MOBIOOMIIEHHS i MPO NiZ03py Y BUMHEHHI HEHO 3MOYMHY A0BPOBINBLHO 3asiBMna
npo Te, WO cTanocs, opraHy, cnyxbéosa ocoba sKoro 3rigHo i3 3aKOHOM Ma€e NpaBo MNOBIAOMMASATH
npo nigo3py (4. 5 ct. 368-3 KK); ocoba, saka nponoHyBana abo Hagana HenpaBoOMipHY BUrogy,
SIKLLO CTOCOBHO Hel 6ynn BUMHEHI AiT o040 BMMaraHHs HenpaBoMIipHOI BUrogu i nicns nponosuuii
4N HaJaHHA HenpaBOMIPHOI BUroAM BOHA A0 MOBIAOMMEHHS i Mpo Migo3py Yy BUMHEHHI Heto
3M04YnHY JOBPOBINBHO 3asBMna Npo Te, WO CTanocs, opraHy, cnyxbosa ocoba AKOro 3rigHo i3
3aKOHOM Ma€e npaBo NosigoMNATK Npo nigo3py (4. 5 cT. 368-4 KK); ocoba, sika nponoHyBana,
obiysana ym Hagana HenpaBoOMIpHY BUroay, SIKLLLO CTOCOBHO HeT Oynun BUMHEHI Ail LLOA0 BUMAraHHs
HenpaBOMIpPHOI BUroau i nicnsa npono3unuii, 06iLsHK1 Y1 HagaHHS HeNpaBOMIPHOT BUroAn BOHA A0
MOBIAOMIIEHHS i1 NPO NiQO3PY Yy BYMHEHHI Hel 3no4vnMHy O06pOoBiINbHO 3asBuna nNpo Te, WO
cTanocs, opraHy, cnyxb6oBa ocoba siKoro 3rigHo i3 3aKkOHOM Mae NpaBo NOBIAOMMATU NPO NiA03py
(4. 6 cT1. 369 KK); ocoba, gka BYUMHMNA 3M0YUH, nepeabaveHnin cTaTTaMu LbOro posginy, Moxe
OyTn 3BiNbHEHa Big KpMMiHaNbHOI BignoBiganbHOCTI 3rigHo 3i ctatTeto 44 upboro Kogekcy i3
3aCTOCyBaHHAM [0 Hei 3axogis, nepegbaveHux [ucumnniHapHum ctatytom 36ponHux Cun
Ykpainu (4. 4 c1. 401 KK).

[locnigpxeHHs BULLEBMKNAAeHWX NiacTaB 3BiNbHEHHS Big KpMMiHaNbHOI BianoBiganbHOCTI
3acBigyye, WO AymKa MOTEpNinoro LWOoAO0 MOXMUMBOCTI 3BiflbHEHHS MigO3pHOBaHOro  4u
00BMHYBaAYEHOro Bif KpMMiHANbHOI BignoBiganbHOCTI B abCOMOTHINM BiNblIOCTI BMNAgKiB He
BNSIMBAE Ha 3aKPUTTH KPUMIHANIbHOMO MPOBa[XKEHHS Ta 3BiflbHAHHSA Big KPUMiHaNbHOI
BignosiganbHocTi. MNpaAMO U BMMOra € nuvue Woao 3BiflbHEHHSA Y 3B'A3KY 3 NPUMUPEHHSM
BMHHOro 3 notepninum (cT. 46 KK), 3rigHo nigcrtaB akoro, ocoba, sika BnepLwle BYNHMMAA 310YUNH
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HEBENUKOI TSKKOCTI abo HeobepexHWn 3MOYUH CepenHbOl  TSXKKOCTI, 3BINbHSETbCHA BIf
KpUMiHanbHOI BigNOBIgANbHOCTI, SKWO BOHa npuMupunacs 3 noTepninuMm Ta Bigwkogysana
3aBgaHi Hewo 30MTkM abo ycyHyna 3anogisiHy wkogy. Ha Haw nornsg, NpuMUPEHHST MixK
noTepninMm Ta BUHHMM NPUPOLHO Nepenbadae 3rogy NOTEPNINOro Ha 3BiflbHEHHS OCTAaHHBLOTO BiA
KpuMiHaneHOI BignosigansHocTi. OnocepeakoBaHO AyMKa MOTEpPNinoro BpaxoBYETbCHA LLOAO
3BiNbHEHHST Yy 3B'sAA3ky 3 AgioBuM kaaTtam (cT. 45 KK) y yacTuHi BCTaHOBMEHHSI MOBHOMO
BiLLKOOQYBaHHA 3aBOaHMX 30MTKIB ab0 YCYHEHHS 3anogisiHoi Nigo3proBaHNM Y 0OBMHYBaYEHUM
wkoan. 3po3ymino, Wo y pasi nvwe 4acTKOBOro «BiALLKoA4yBaHHS abo YCyHEHHs» noTepninun
HaBpsi4 YM NOrogMTbCHA Ha 3BifIbHEHHSA CBOrO KpMBAHMKA Bid KpUMiHaNbHOI BignoBiganbHOCTI.
Taka x camo cuTyauis BUHMKaE 1 y pasi 3BifbHeHHs Ha niactasax 4. 4 cT. 289 KK Tomy, o ocoba
Mae JoOpPOBINbHO 3as8BUTM NPO Le NPaBOOXOPOHHUM OpraHam, NOBEPHYTWU TPAHCMOPTHUIA 3acid
BITACHMKY i NOBHICTIO BigwwKoQyBaTy 3aBaaHi 36UTKu.

HaTomicTb, y 6inblocCTi 3no4yunHiB nybniyHoro o6BMHYyBadeHHs, WO nepeabayaoTb
3BiNbHEHHS Big KpMMiHaNbHOI BiAMNOBIgANbHOCTI, 3ararioM He MOXHa BCTaHOBUTU OYMKY
noTepninoro WoAo MOXIMBOCTI  3BifIbHEHHS  MiAO3PHOBAHOrO 4YM  OOBUHYBa4YeHoOro Big
KpuUMiHanbHOI BignoBiganbHOCTI. Tak, ckaXiMO gyMKa MOTEpnifnioro He BMfMBaE Ha BUPILLEHHS
NUTaHHS WOAO 3BiNbHEHHS Big KPUMIHAMNbBHOI BiANOBIiAANbHOCTI ¥ pasi 3BiNIbHEHHS 3a nigcTaB: Y
3B'A3Ky 3 nepeaayeto ocobm Ha nopykm (cT. 47 KK); y 3B'A3ky i3 3miHOt0 obcTtaHoBkM (CT. 48 KK); y
3B'A3KYy i3 3aKiH4eHHAM cTpokiB gaBHocTi (cT. 49 KK); HenoBHOMITHLOro i3 3aCTOCYyBaHHAM
NPYMYCOBUX 3axofiB BMXOBHOro xapakrtepy (4. 1 ct. 97 KK) B 3aranbHiv YactuHi KK. Tak camo
OyMKa MNoTepnifioro LWoAo MOXITMBOCTI 3BifIlbHEHHS MigO3PHOBAHOrO 4n OGBUHYBAYEHOro Bif
KpUMiHanbHOI BignoBiganbHOCTI HE MOXe BNAMBATK Ha pilleHHs NPO 3BifIbHEHHS 3a Npunucamm
y. 2ct. 111,4. 2c1. 114,4. 3 cT1. 175,4. 4 c1. 212, 4. 4 cT1. 212-1; 4. 2 cT. 255, 4. 2 cT. 258-3 4. 4
cT. 258-5 Ocobnuein YactuHi KK Ta gesskumu iHWmmu.

BiaTtak, npuxoanmo 0O BUCHOBKY, LLO iCHytOMa@ BUMOra 3’dCyBaHHSA AYMKM MOTEpPNinoro
o0  MOXIIMBOCTI  3BIMbHEHHS  MNigO3pHOBAHOro, OOBMHYBA4YeHOro Big  KPUMiHANbHOI
BiQNOBIAANbHOCTI CTOCYETbCA HE BCiX, a TiNbKM OKpemMmx npunucis 3akoHy YKpaiHu npo
KpUMiHanbHy BiAnNOBiAanbHICTb, ¥ AKMX 3rofa noTepninoro Woao 3BiflbHEHHSA Big KpUMiHanNbHOI
Bi4NOBIAANbHOCTI NPSAMO BKasaHa y SAKOCTI MiACTaBW Takoro 3BiflbHEHHS, abo BesnocepeaHbo
BUTIKAE 3i 3MICTY iHLWKNX nigcTas.

3unbanosa lNoniHa AHaToniiBHa

CryneHTka 4 kypcy 130

[OBH3 «HauioHanbHWi ripH1yni yHiBEpCUTET»
M. [IHinponeTpoBCbK
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HaykoBui kepiBHuk: CeiTninyHum O.0.,

AOLEHT Kadpeapu KpMiHanbHOro npasa ta KpuMiHonoril
[OBH3 «HauioHanbHWi ripHMy4nn yHiBEpCUTETY,
KaHauaaT pUaNYHUX Hayk

NMPABOBUN IHOAHTUNI3M NOTEPNINIONO AK YAHHUK
NATEHTHOI 3NOYMHHOCTI

Mpobrnema naTeHTHOI 3MOYUHHOCTI € KIOYOBOK Y KpuMiHonorii. [i BcebiuHe BUBYEHHS
Oyae aktyanbHUM A0 TUX Mip, NOkM Oyae icHyBaTM cama 3MOYMHHICTb. JlaTeHTHa
3MTOYUHHICTb 9K CYKYMHICTb (PaKTUYHO BUYMHEHUX, OOHAK HEBUSIBNEHWX abo Takux, LUO
BHACMIQOK iHWMX NEBHUX OBCTaBMH HE CTanu BiJOMWMM MPaBOOXOPOHHUM i CyLOBMM
opraHam, 3SI0MMHIB, BNSIMBAE Ha CTaH OMILINHOI KpUMiHANbHO-NPaBOBOI CTAaTUCTUYHOI
3BITHOCTI. A came pJaHi KpuMiHanbHO-NPaBOBOiI CTATUCTUKK, $SKi HeobxigHi Ans
NMPOrHO3yBaHHA Ta pPO3pOOBKM HAyKoBO OOrpYyHTOBAHMX 3axoAdiB wWopo 3anobiraHHsA
NeBHUM BWOAM 3M0YMHIB, He BigobpaxalTb (PaKTUYHOro CTaHy 3MO0YUHHOCTI, a
NOKa3ylTb TiNbKK 3as8BneHi abo 3apeecTpoBaHi 3rno4ymHun. Lle BnnmBae Ha epeKkTMBHICTb
po3pobkKn 3axoadiB No 60poTLOI 3i 3TOYMHHICTIO.

JlaTeHTHa 3M04MUHHICTb LWMPOKO AochnimkyBanacs baratbMa HayKkoBUSAMU.
Hanpwuknag, y HaB4YanbHMX NOCIOHMKaX i nigpyvyHukax posrngganu U npobnemy A.l.
3akanok, B.B. Bacunesuy, O.M.xyxa, y HaykoBux npauax A.O.Kones, B.®.
O6onoHues, P.M.AkyTaes, B.l.lNoknag Ta iHWi. He 3Baxatoun Ha BENUKY yBary BYEHUX
00 AAHOro NUTaHHS, We € 6arato He po3rnsHYTUX acnekTiB, 30KpeMa YNHHWUKM NTaTEHTHOT
3MOYMHHOCTI.

MeToto cTaTTi € JOoCniMKEHHS NPaBOBOro iHMAHTMNI3MY NOTEPNINOro K YNHHUKA JNTATEHTHOI
3MOYMHHOCTI.

P.M.AkyTaes BuOiNnuMB TpW rpynn NaTeHTHOI 3fIOYMHHOCTI: MPUPOAHY, WTY4YHY Ta
«norpaHnYHnX cutyauiny. [1] Ui rpynn BuaineHi 3a cy6’ektom, Skuin cnpusie nateHTuaawii
(Mpouec Ail pi3HUX KPUMIHOTEHHUX YUHHUKIB, WO NepeLlkogKakTb MPaBOOXOPOHLUSAM
CBO€EYACHO OTpuUMaTK iHpOPMALiD NPO BUYMHEHI 3MOYMHHI NOCAraHHA, 0OyMOBMOHYN
iCHyBaHHS B CYCNINbCTBi NaTEeHTHOI 3NOYnHHOCTI [2]). [lJo NnpnpogHONaTEHTHUX BYEHWIA
nepeBaXKHO BIAHOCUTb 3MOYUHKU, NPO SKIi HE CTano BiAOMO NPaBOOXOPOHHWMM OpraHam
yepes Te, WO 3M0YMHELDb NPUXOBYE Chign 3nouYmHy. [o WTy4YHUX aBTop Knacudikauil
BIHOCUTb 31I0MMHK, NPO SKi CTano BiAOMO NPaBOOXOPOHHMM OpraHam, ane He B3STO Ha
obnik, abo BpaxoBaHO, ane He po3KpuTO. [O rpynn «norpaHnYHMUX CuUTyauiny
BIHOCATBLCA 3M104MHU, NPO SKi NOTEPNINUA He NOBIJOMIAE B KOMMNETEHTHI OpraHu Yyepes
HenpaBwuIibHY NPaBoOBY OLiHKY Toro, wo Tpanunocsa. OTxe, y nepwin rpyni cy®’ektom
naTteHTu3auil BUCTYNae 3nounHelb, Yy OPYril — NPaBOOXOPOHHI OpraHun, a y TpeTin —
notepnini. Oani OGyne posrnggatuca TpeTs rpyna, a came pofib NOTepninoro y
nateHTm3aLii.

Y KpuMmiHONOrii BUAINAITbL 06’EKTUBHI Ta CyO EKTUBHI YMHHUKN NATEHTHOI 3MI0OYMHHOCTI.
[1o 06’eKTUBHMX BIAHOCATLCA OOCTaBMHM, 3a AKMX CKOKKTLCS 3M104MHU, 40 CY0 EKTUBHUX
Hanexatb Hebe3ne4vyHiCTb 3M04YMHUA, HebaXaHHA noTepninoro noBiAOMASATM Mpo
NOPYLLEHHS NOro NpaBs, HegonMikM y poboTi NPaBOOXOPOHHMX OpraHiB.

OTXe, CyO’€KTMBHI YMHHUMKM — LEe Taki YMHHUKKW, SAKi NoB’A3aHi 3 cyb’ektamu
naTteHTu3auii, TO6To B 3aneXHOCTI Big cyb’ekTa MOXHa BUAINUTU TPU rpynin Cy6’eKTUBHMX
UMHHUKIB: YMHHUKK, MOB’A3aHi 3i 3MOYMHLEM, YMHHUKW, MOB’SA3aHi 3 noTepninuMm Ta
YMHHUKK, NOB’A3aHi 3 poOOTOK NPaABOOXOPOHHMX OpraHiB. [JO NepLlol rpynu YUHHKUKIB, SKi
NnoB’A3aHi 3i 3MoYMHLEM, MOXHa BIAHECTM BUHAXiONIMBICTb 3MOYMHLA, MacCKyBaHHS
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3M104NHY, BMOIp XEpPTBWU, SIKa He CTaHe 3B’A3yBaTUCA 3 MPaBOOXOPOHHWMMW OpraHamu
yepe3 HeBaromiCTb HacnigkiB 3M04MHY AN NOTepnifioro MNOpPIBHAHO 3  yBarow
KOMMNETEHTHMX opraHiB. Cepen UYMHHUKIB, siKi MOB’A3aHi 3 pOBOTOK NPaBOOXOPOHHUX
opraHiB, BUAINAKTb BiACYTHICTb AiEBOro mMexaHiamy 3abesnedeHHs 6e3neku ocib, ki
CNpUA0Tb PO3KPUTTIO 3M104MHIB, HE3a40BINbHA MaTepianbHO-TEXHIYHa 6a3a onepaTuBHO-
PO3LUYKOBUX NiAPO3A4iNiB, 3MOBXUBAHHSA, XanaTHICTb pPOBITHUKIB NPaBOOXOPOHHUX
opraHiB Ta iHwe. Cepea UYMHHUKIB, SAKi BMAMBAKOTb HA JATEHTHICTb 3M0YMHHOCTI |
3anexartb Big notepninoro (Tpets rpyna) MoXHa BUAINUTU: HebGaxaHHA noTepninoro
po3rofiowyBaT  BiJOMOCTI, WO CTOCYOTbCS  3MOYMHY 4epe3 0OOB’A3KOBICTb
NOBIJOMITEHHA MPAaBOOXOPOHHUM oOpraHaMm HebaxaHux Ana CTOPOHHLOrO LOCTYyMy
BiJOMOCTEN (Hanpuknag, giB4vHa npuxoBye (hakT ii 3reanTyBaHHs, NoBaXkHa ocoba He
NOBIAOMMSIE MPO BUMAaraHHs), CTpax 3a CBOE XUTTA 4 ONmM3bKux 4vepes 3arposn 3i
CTOPOHU 3I104MHLS, 0COBNMMBICTL B3aEMOBIAHOCUH NOTEPNINOro 3i 3NoYMHUEM (POAMHHI
BIJHOCWHW, Hanpuknag, npu ciMenHoMy HacunbCTBi; abo cniByvyacTb Yy 3M04YMHI, KOMu
chniBy4aCHMK CTae TaKoX MNOTepninuMm), HegoBipa A0 MNPaBOOXOPOHHMX OpraHiB Ta
CY[JOMMHCTBA, HEBMNEBHEHICTb Yy peanbHOCTI NoKapaHHA Ans 3NoYnHUS, OedekTu
NpaBOCBIAOMOCTI TOLLO.

HedekTn NnpaBoCBi4OMOCTI iHOMBIOA — Lie He4ONIKM NPaBOCBIgOMOCTI, SKi cBigYaTh
npo i HechOPMOBaHICTb Ta HEOB’EKTUBHICTbL. [10 TakMx AedeKTiB BiAHOCATLCS NpaBoOBUN
Hiriniam (HeraTvBHe BIiOHOWEHHA OO nNpaBa, HEBW3HAHHA WNOro0 CUNW Ta CYCMiNbHOI
LiHHOCTI), NpaBoBMiA Cy6’eKTUBI3M (BM3HAHHS iIHOMBIOOM TiflbKM CBOIX MpaB i 3anepeyeHHs
000B’a3KiB, WO YacTo NPU3BOAUTL A0 NEepPeBULLEHHS CBOIX MOBHOBAaXEHb Ta NOPYLUEHHS
YyXXMX NpaB), NpaBoBU iHPaHTMNI3M (HECOPMOBAHICTb NPaBOCBIAOMOCTI, i Npobinu)
Ta iHLWi.

Ak BCTaHOBUNM BYeHi, B Oyab-sikoMy pasi  BCi gedektu npaBoCBigOMOCTI
BUKPUBIISIOTb NOMMAAN i YSIBIIEHHS 0cobK Npo NpaBo, 3aKOHHICTb Ta 4YacTo NpPU3BOAATb
A0 npasonopyweHb 3 60Ky iHOMBIOa, skuKM Mae Taki aedektn. Ane ocobu came 3
NpaBoOBUM IH(PAHTUIIBMOM YacTilwe CTalTb NOTepninMMKU, a He 3MOYUMHUAMMU.
[HpaHTMNI3M — NATONOMYHUA CTaH, KU XapakKTepU3yeTbCA 3aTPUMKOK (DiI3UYHOro Ta
(abo) ncuxiyHOro po3BUTKY 3i 30EpeXXeHHAM BNacTUBUX AUTAYOMY YK MiANITKOBOMY BiKY
ocobnmBocTen opraHiamy ocobuctocTi.[3] Y nepeHOCHOMY 3HayeHHi iHaHTunI3aM — e
nNposiB HaiBHOro nigxogy y nobyTi, noniTuui TOWO, a TaKoX HEBMIHHS npunmMmaTtu
CBO€EYACHO NpoayMaHi pilleHHs1, HebaxkaHHA 6paTu Ha cebe BignosiganbHiCTb. MegnyHun
TEpPMiH Janekun Big FOPULANYHOrO, ane BigobpaXkae CyTb MOHATTS.

lMpaBoBMM iH(pAHTUNI3MOM € AedeKT NpaBOCBIAOMOCTI, KN MPOSABIISAETLCA Y
cnabomy 3HaHHI NpaBa Ta He3pifioMy BiAHOLWIEHHI 4O HbOrO SK A0 SBULLA CTOPOHHBLOIO |
Aanekoro. Hocii Takol npaBoOCBIi4OMOCTI PiAko NOMiYaloTb OOMEXEHHS BNacHUX NpaB Ta
He 3HalTb 3acobiB i cNOCoBIB X 3axXuUCTy.

P.B. Mopo3 Buainse gsa CTyrneHA npaBoOBOro iHPaHTUMI3MYy: He3HaHHS npasa
(NMpaBoBa HEOCBIYEHICTb) Ta BIACYTHICTb OLIHOYHOIrO NPaBOBOrO0 MUCHEHHSA (NPaKTUYHWIA
iHpaHTMNI3M). He3HaHHSA npaBa — e Heobi3HaHICTb cyb'ekTa LWoA0 NpaBoOBMX NPUHUMAIB,
HOPM Ta IHCTUTYTIB [Ailoyoi y cycninbcTBi npasBoBoi cuctemu.[4] Ocoba, dka mae
HeOCTaTHIO NPaBOBY coljiani3aLito, TO6GTO HENMOBHO 3aCBOKOE NPAaBOBI HOPMMU, LIIHHOCTI Ta
B3ipui NOBEAiHKN Yy NpaBoOBiN cdepi, He MOXe PO3UiHUTKM NPOTMBONPABHI Ail 3NO0YMHUA
BiZJTHOCHO Hel K 3MT0YUH i BiANOBIAHO A0 LbOro 3BepHYTUCS 00 NPaBOOXOPOHHUX OpraHiB.
Uepes ue nigBuLLyeTbCA NTaTEHTHICTb 3NTI0YNUHHOCTI.

Omxe, cepen OedekTiB NpaBOCBIAOMOCTI iHAOMBIAA BUAINSAETbCA OedEKT, AKUN
MOXe MaTu He 3M04YMHELb, a NnoTepninunu, a came npaBoBuU iHaHTUNI3M. [1paBoBui
iH(baHTUMI3M NOTEpPNINOro € YMHHUKOM NaTeHTHOI 3NMOYMHHOCTI Yepe3 Te, Lo ocobu 3
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iHPaAHTUNBHOK  MPaBOCBIJOMICTIO He MawTb MiHIMyMy MpaBOBMX 3HaHb, SKi
0OyMOBMIOTE  CoUianbHO-NPaBOBY aKTUBHICTb FPOMAaAsHWHA, He MOXyTb AdaTtu
npaBuWIbHY OLiHKY i3 3acToCyBaHHA npasa. Yepes e Taki 0cobn He MOXYTb YCBIAOMUTM
3M0YMHHICTb fisHHSA, sIKe 34iMCHUNOCSA i 3BiACcK crnigye, Wo BOoHM He BGavaTb nigcrtaBu Ta
MOXIMMBOCTI 3BEPHYTUCSA OO NPaBOOXOPOHHWX OpraHiB Ans 3axucTy cBoix npas. Lle €
AYy>Xe BXMIMBUM YNHHUKOM NATEHTHOI 3NOYMHHOCTI, Yepes Te, Lo 3MoYnHeLb Y BinbLUoCTi
BUNaakiB nigbmupae came Takmx XepTs, WO Mae HacigKOM Noro 6e3KapHiCTb i HeraTuBHI

Hacnigku ans cycninbcTea.

Ha min nornsa, npaBoBUK iHPAHTUNI3M BUKITMKAHUN HEOOCTATHICTIO NPaBOBOro
BUXOBAHHSA, HU3bKOK MPaBOCBILOMICTIO CycnifibCTBA. TOMY OCHOBHUM HanpsiMKoMm Y
60poTbOi 3 UMM YMHHMKOM NATEHTHOI 3MIOYMHHOCTI NMOBMHHA CTaTU NOMITUKA AEPXKaBM,
CnpsiMOBaHa Ha MiABULLIEHHSA PIBHSA NPaBOCBIAOMOCTI rpoMajsiH, sika byae Bkmo4yaTtu
NpaBOBE BUXOBAHHS Ta HABYAHHS Y CiM’i, LLKOMI, BULLMX HaBYarnbHUX 3aknagax, Ha poborTi
TOoLWO.
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TumMmownwmnH Muknta B suecnaBoBuy

ctygeHT rpynu KON 14-1C opngnyHoro gakynbTeTy
ABH3 «HauioHanbHWi ripH1ynn

yHiBepcuTeT» M. [JHiNnponeTpoBCbK

HaykoBun kepiBHuk: JleHb B.B.

Mpodhecop kadenpu KpMiHaNbLHOro npasa

Ta KPUMIHONOTIT, K.}0.H., AOLEHT

NMPOCTUTYLIA: ICTOPIA, TEHOEHLII, 3SANOBIrAHHA

JTloonHa 3anMMaeTbCca CeKCOM. AKLLO MOMY He 3 KMM 3aMMaTUCHA CEKCOM, BiH iae
3HiMaTu-3HimMaTuca B kny6, wykae cobi MutHMX npurog abo rae go nosii. MNpoctutyuia
icCHyBarna B yci 4yacu. IcHye i 3apas. IcHyBaTumMe noTim, nicnsa Hac. Lle aaHicTb, agxe cekc
NPUHOCUTb 3aJ0BOSIEHHS, MPUMUPEHHS | 30yIKEHHA-ranbMyBaHHS HEPBOBOI CUCTEMM.
MoBii BUKOHYIOTE BaXNuUBY couianbHy gYHKUi0. CeKC BUKIMKAE eMOUINHUA 3BUKAHHS,
ane He Hece B coOi OeCTPYKTUMBHUX HaAcnigKiB ONA opraHiaMy (3a BUHATKOM OEsKUX
Aesiauin, Npo AKi B 3aranbHin KApTUHI MW HE TOBOPUMO). IHOYCTPIA NPOCTUTYLIT MICTUTL B
cobi BENuKi MINbMOHM TPOLLEN, HA OAHUA MOMEHT 3HaxoaaTbCs B TiHi. Lli MinbioHn
rpolen NpoxoaaTb MOB3 AepXKaBHOrO OHOAXKETY, AKLWO roBOPUTM MOBOK AepXKaBHMKA.
BTim, 6epyTb ydacTb Yy MOBHOLHHIA €KOHOMIYHOro XWUTTS. Hanpuknag, npodeciiHa
yTpMMaHKka MOXe BUTpadaTu CBOK 3apnnaTy Ha pecTopaHu, LUMOTKM Ta iHwe. 3 umx
rpowen ogidiaHTVU OTPUMYIOTb 3apnnaTtu.
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Mo-neple, Yyepes Bac GIOLKET HE OTPUMYE BENWKI MinNbroHu rpowen fo Gogxety. Mo-
apyre, npocTuTyuis, €K i npouec BiaBigyBaHHSA MoBil, [obpoBinbHa cnpaBa. [lo-TpeTe,
npocTutyuis byae 3aBxan. MNMo-yeTBepTe, NOBii BUKOHYOTb couianbHy (PyHKLtO.

Lla Tema nepebyBana B nosi 3opy Takux NpaBHUKIB, CEKCOSIOriB, NCUXONOriB, aK: P.
bnekbopH, M. €Hikeee, A. Ouwnesa , KO.AHTOHsH, B.KygpsiBues, B. EmiHoB, O.
TkadveHko, b. WocTakosuy, B. JlyHees, M. Cepatokos, A. [lonroea, B. JleHb, O. Kanbma,
O. xyxa, O. CeiTnnyHuK, M. XpsaniHCbKUA.

MpoctuTy uis B YKpal Hi € aaMmiHICTpaTUBHOK (MPOTUMNPABHOK) Aieto, npoTe
LLUMPOKO PO3MOBCHOKEHA i B 3HAYHIN Mipi irHopyeTbesa ypaaomd, Cekc-Typuam npusepTae
B YKpaiHy 3HauHy KifnbKiCTb iHO3eMHUX TypucTiBZ,

3rigHO  3i BceyKpaiHCbKMM ONUTYBaHHAM MOBiN  KWIBCbKMM  MibXXHapOOHUM
iHCTUTYTOM couinosorii, ctTaHom Ha 2009 pik: 56% onUTaHUX XIHOK He MpPaLuolTb | HE
HaB4yaTbca. 31% matoTb poboTy (i3 HUX 12% npautotoTb Ha NOCTINHIM OCHOBI, a B 19%
— BunNagkosi 3apobiTkn). 8% onutaHnx — CTyaeHTKN BY3iB, 3% — TexHikymiB, 2% —
yuyeHuui MTY, 0,3% — yueHuui wkonuBl. [ocnigkeHHs, npoBedeHi yKpaiHCbKUM
[epxxaBHUM IHCTUTYTOM Npobnem ciM'i Ta Monodi nokasye, Wwo Ana 6araTboX XIiHOK, CeKc-
Bi3Hec cTaB eguMHMM agekBaTHUM mxepenom goxoay: 50% 3 HUX NiATPMMYOTE CBOIX AiTeN
Ta 6aTbkiBll.

MoBil 3 YkpaiHM Ta iHWux KpaiH CxigHoi Ta LleHTpanbHOi €Bponu iMEHyHTb
npisBncbkom «Hatatuar, a Takox B TypeuuuHi Ta Iapainill.

3a pgaHumm MiHicTepcTBa BHYTPIWHIX cnpaB YKpaiHu, cepen TUX BuUpyLllae
3aKOPAOH AN 3aHATTS NPOCTUTYUied 3 YKpaiHu, Hanbinble yKpaiHCbKMX MOBIN
npawooTb B Pocil, TypeuuunHi Ta Monbuwill, Y 6opaensix kpaiH €Bpocotosy, 3a gaHUMK
daxisuis OOH, cekcyanbHi nocnyri KnieHTam HagawoTb noHag 500 Tucsay ykpaiHokEl,
HauyanbHukK Bigainy ynpaeniHHa 60poTbbu 3i 3noymMHamm noB'si3aHi 3 TOpriBner nioabMm
'Y MBC Ykpainu B [JHinponeTpoBcbkinn obnacti Banepin Mamuko po3nosis npo Te, Wo B
2014 poui 3pocna KifbKiCTb 3M104YMHIB Ta agMIHICTPAaTUBHUX NpaBornopylleHb y cdepi
mopani. MNpo ue BiH NoBigoMu1B Ha npec-koHdepeHdii B IA "MOCT-AHINPO"[,

Takox Banepin Mamnko 3a3HaumB, WO Take 3pOCTaHHSA NOB'A3aHe 3i CTBOPEHHSM
B 2014 p YnpaBniHHs 60pOoTLOM 3i 310uMHaMu, NOB'A3aHMMK 3 TopriBnewo nabmm npu Y
MBC YkpaiHu, Tomy po3ginunuca dyHKUioHanbHi 00OB'si3kM, TakoX OyB CTBOpEHWi
Bigain 6opotbbu 3i 3noumMHamu y cdpepi MopanbHOCTI, TOMy poboTa ctana ntu Habarato
edekTmBHiwwel,

"Ona nopiBHAHHA, B 2013 poui 3a ctatteto 302 KK Ykpainn" CtBopeHHs abo
yTpuMaHHA Micub po3anyctu "8l no cyny 6yno HanpasneHo 26 cnpas, a B 2014 poui 3a
uiero Xk cratreto Oyno HanpaeneHo Ao cyay Bxe 42 cnpasBu. 3a crtatteto 303 KK
Ykpainn"®l. CyteHepcTBO ab0 BTATHEHHSA 0COOM B 3aHATTA NpocTuTyLieto "B 2013 p 6yno
BianpaBneHo 2 cnpasu, B 2014 poui 14. 3a craTTeto 181-111%. Kopekcy YkpaiHn npo
agMiHicTpaTmBHI nopyweHHa" 3aHatTa npoctutyuieto "B 2013 p 6yB cknageHun 351
npotokon, B 2014 p 429 npoTtokonis" - cka3as BiH.
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KypcaHT Il Kypcy dakynbTeTy NiaroToBkM haxiBuiB Ans nigposainis
cnigctea [JBH3 «[HinponeTpoBCbKUIN AEpXXaBHUIN YHIBEPCUTET
BHYTPIiLWHIX cnpaB» M. [HinponeTpoBCbK

HaykoBuin kepiBHuK: Kucensos 1.0.

KaHOn4aTt puanyHUX Hayk, JOUEHT

3ATAJIbHA XAPAKTEPUCTUKA 3J1I04YMNHIB
NMPOTU BOJII YECTI TA T AHOCTI

Bons, yecTb i rigHiCTb 0COOM nocTaBneHi nig OXOPOoHYy He Tinbkn KpnMiHansHOro
Kogekcy, a n KoHcTuTyuil YKpaiHK, Yy CT. 3 NpOronowyeTbCs, WO oanHa, il XUTTS |
300pOB’d, YeCTb i rigHICTb, HEAOTOPKAHICTb | Be3neka BU3HaOTbLCA B YKpaiHi HanBULLOKO
CoUjianbHO LiiHHICTHO. KOHCTUTYLIS TakoX 3ayBaxye, L0 BCi NIOAM € BiflbHi | piBHi Y CBOIN
rigHOCTI Ta NpaBax; npaea i cB060AN NOAVHM € HEBIAYYXYBaHMMWN Ta HENOPYLLUHMUMW (CT.
21). OcobnunBo NiaKpeCneETLCS, LLO Ui HEBIA' EMHI NpaBa i cBOOOAN NOAWHM Ta IX rapaHTii
BM3HAYaloTb 3MICT i CNpSIMOBaHICTb OiSANbHOCTI Aepxasu. [lepkasa Bignosigae nepea
NIOOMHOK 33 CBOK AiSANbHICTb. YTBEPAXXEHHS i 3abe3neveHHss npae i cBoboa NognHu €
rofIoBHUM OBOB’SAI3KOM fepXaBu. Y 3B’sI3KYy 3 UMM OAHUM 3 HaMBaXKNuMBILWMX 3aBOaHb
KPMMiHANbHOrO 3aKOHY € BCEBIYHMI 3aXMUCT KpMMiHaNbHO-NMPaBoOBMMK 3axo4aMu came
npas i ceo6o NOAMHM | rpOMagsHNHA Big 3NOYMHHMX MOCHAraHb.

CycninbHo Hebe3neyHi AistHHS NpoTK BONI, YecTi Ta rigHocTi ocobu mictateca B I
po3aini KKY, akun i HasmBaeTbca «3NOYMHM NPOTU BOJIi, YECTi Ta rgHOCTI ocobuny.
OcobnuBicTto Uiei rpynn 3no4mHiB € nobyaoBa Ha OCHOBI 6eanocepeaHbOro ob6’ekta, a He
Ha OCHOBI pogoBoro o6’ekTa, sk 6inbLwicTb po3ainis KKY

3rigHo 3 HoBuM (2001 p.) KpumiHanbHUM KogekcoM YkpaiHw posginam, e
PO3MILLEHI 3N0OYMHM NPOTU JNKOAWHMW, BIiABEOEHO pyre, TpeTe | 4eTBepTe Micue B
OcobnuBin 4YacTuHI BKasaHOro KOAEKCy, WO MiOKPECOE Te BUKITOYHE 3HAYEHHS, sike
nocigae ocoba, ii XXnTTs, 300poB’s, cBoO6OAA, raHICTb B iepapxil NpiopuTeTiB TUX 00’EKTIB,
SIKi 3aXMLLAITbCA KpUMiIHaANbHUM 3akoHogaBcTBOM. Y po3gini 3 Ocobnueoi YactnHmn KK e
Kinbka HOpM, siki nepeabadaloTb BiANOBIgANbHICTL 3a 3MO4YMHN NPOTU cBOBOAM, YECTi i
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rigHOCTi 0cOBUCTOCTi, Aka i BWUCTYNae Yy UMX 3MoYvHax BWOOBMM | OAHOYACHO
BesnocepenHiM 06’'€KTOM BKasaHWX AisHb. VgeTbcs npo HesakoHHe no36aBneHHs
cBoboan un BuKpageHHs noanHu (cT. 146 KK), 3axonneHHs 3apydHukis (cT. 147 KK),
nigmiHa gutuHm (cT. 148 KK), TopriBna niogbmum abo iHwa He3akoHHa yrofa npo nepegady
nogmHn (ct. 149 KK), ekcnnyatauis giten (ct. 150 KK), He3akoHHe MNOMiLLEHHSA B
neuxiatpuyHum 3aknag (ct. 151 KK).

3 06’EKTMBHOI CTOPOHU BKa3aHi 311I04MHN BUNHAIOTLCS TifTbKU LLUNAXOM aKTUBHUX il
i He BMMararTb HaCTaHHSA LLKIANMBMX HacnigkiB, TOGTO € dopManbHUMK, 32 BUHATKOM
Aesknx kearnigikoBaHnx cknagis umx gisHb (4. 2 1. 147 KK, 4. 3 cT. 149 KK). Tak cT. 146
(HesakoHHe no3baBneHHsa Boni abo BUKpaLeHHS OUTUHN) Ha3mMBaEe 06’ EKTUBHY CTOPOHY Y
dopmi 1) He3akoHHe no36aBneHHs BONI NOAUHW 2) BUKpageHHA noguHu. CT. 147
(BaxonneHHsa 3apy4HUKIB) Ha3MBae CycninlbHO HebeaneyHi Aii y opmi: 1) 3axonneHHs
0ocobu SIK 3apydHUKa; 2) TpMMaHHA ocobu Ak 3apydHuka. lligmiHa gutmHK (cT. 148) 3
06'eKTUBHOT CTOPOHM nondrae y nigMiHi 4yxol AnTuHW. Toprieng nwogbmu abo iHwa
He3aKOHHa yroga oo nepegadi nioanHn (cT. 149) moxe BupaxaTucs y Takmx dpopmax:
1) npogax nwavHKW; 2) iHWa cnnaTtHa nepefadya nwoguHu; 3) 34INCHEHHS CTOCOBHO
noguHn Byab-aKol IHWOI He3aKoHHOI yroau, NoB'A3aHol i3 3aKOHHUM YW HEe3aKOHHUM
nepemilleHHAM 3a ii 3rogoto abo 6e3 3roam vYepes gepxasHuin KopaoH Ykpainn. CT. 150
(Ekcnnyatauia giten) nondrae B ekcrinyartauii ANTUHW, TOBTO Y NpUBracHeHHi NpubyTKy
AK pi3HMUI MK goxodamu, SiKk maTepianbHUMK pesynbTatamu 1 npadi, i BUpOBHUYUMM
Butpatamu. OCKiNbKM AiSNbHICTb, NOB'A3aHa 3 ekcnnyaTauieo AUTUHKU, sSka He gocarna
NEeBHOrO BiKY, € 3aBXAW HE3aKOHHOW, TO ANA KBanidgikauil 3no4mHy 3a cT. 150 He mae
3HaYeHHs, 06MIKOBYETLCA YN HE OBMIKOBYETLCS BUHHUM ofepkaHui npmubyTok. CT1. 151
(He3akoHHE NOMILLEHHS B NCUXiaTPUYHUIA 3aknaa) nonsdrae B HE3aKOHHOMY MOMILLIEHHI B
ncmxiaTpuyHU 3aknag 3aBigoMo MNCUXiYHO 340poBOI NoanHU. Cnocobamm BUMHEHHS
MOXYTb 6YTVM HAacKMNbCTBO, NOrpo3n, obmaH, anbcudikalisi AOKYMEHTIB TOLLO.

O60B’sAA3KOBOID 0O3HAKOK AEsKMX BUAIB 3MTI0OYMHIB € noTepninuim, TobTo ocodba sikin
3N04YNHOM 3aBAaHo hisnyHoI, MopanbHOT abo iH wkoaun. Tak cT. 150 HasmnBae noTepninum
ANTUHY, €Ka He pgocarna  BiKy, 3 $KOro 3aKkOHOAABCTBOM  [A03BOSSIETLCA
npauesnawTyBaHHA. [loTepninum Big 3nounHy nepepbadveHoro cr. 151 € ncuxivyHo
3goposa ocoba

Cy6’ekToM po3rngayBaHMX 3r0YMMHIB € Hacamnepen NAuHA, OCKINbKM came i
iHTepecu noTepnarTb Bif 6yab-KMUX 3NOYUHHUX NPOABIB, B JAHOMY BUNaaKy MOXe 0yTn
ocoba wo, gocsarna 16-t1 pokis. BuHaTkom € cT. 147 (3axonneHHs 3apy4dHukis). Ocobu,
LLIO CKOINW AaHWK 31I04UH, NigNsaraoTb KpUMiIHAnNbHIK BignosiganbHOCTI 3 14 pokiB (Y. 2 CT.
22 KK). Takox cyf’ekT mMoxe OyTM AK 3aranbHUW Tak i cneuianbHWin. Tak 3aranbHUK
cyb’exT 3nounHy nepepbadennn B cT. 146,148,149,150 KKY. CneuianbHun cyb’ekT
nepenbaveHnit B CT. 151, 3rigHO AKOT HUM MOXe BYTU nikap, KU NPUMMaE pPiLLEHHSA Npo
NOMILLIEHHSA 0CObOM B NcuxiaTpuUdHNA 3aknag.

Cyb’ekTMBHaA CTOpOHaA BKasaHWX AisHb nepefbayae X BYMHEHHA 3 MPSAMUM
YMUCIIOM, a B 3I0MMHax siki nepeabadaloTb HaCcTaHHSA NEBHUX HAchigKiB, CTaBNeHHs 00
HacnigkiB xapakTepuayeTbCsl HEOBEepeXHICTio. Baxnueum anda Ui€l rpynn 3M0OYUHIB €
HasIBHICTb, SIK OOOB’SI3KOBOI O3HAaKM — METU BUYMHEHHS1 3MouunHy. Tak cT. 147 KKY
nepegbavae HasBHICTb crieuianbHOI MeTu: 1) CNOHYKaHHA 0O BYMHEHHS Byab-aKoi gii 2)
YTPUMaHHS  Bi4 BYMHEHHs1 Oyab-akoi  gii.  O6GO0B’A3KOBOID  O3HAKOK  3MOYMHY
nepenbaveHoro ct. 148 € kopucnmeum motme. Cyb'ekTnBHa cTopoHa cT. 149 KKY Takox
nepegbavae kopucnuemi MoTmB. Ons TpeTboi noro opmmn 0BOB'A3KOBOKD O3HAKOK €
MeTa, KoK € noganbluuni npogax abo iHwa nepegadva iHWin ocobi (ocobam) nognHu,
OAEePXXaHOI BUHHUM i NEPEMILLLEHOI HUM Yepe3 Aep)KaBHMUN KOPAOH YKpaiHu. OTpuMaHHs
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nNpunbyTKy € 0OOB'A3KOBOIO METO eKkcnnyaTauii AUTUHKU, TOBTO 3noYnHy nepeabaveHoro
cT. 150.

Ha nigctasi Buwie3asHayeHoro cnig 3pobuTtn BUCHOBOK, WO NpaBoBa npupoaa
riZAHOCTI Ta YecTi (Pi3n4YHOT 0COOM BU3HAYAETLCS HE TiflbKKM IX NOHATTAMM, @ U XapakTepoMm
cy6’eKTMBHOroO npaBa 0cobu, sike onocepeakoBYeE LIHHOCTI. B xodi BMBYEHHS NUTaHHSA
3pobneHOo aHani3 OCHOBHMX O3HaK i oOpM CKnagy 3M0YMHIB NPOTK BOSi, YeCTi Ta rigHOCTI
ocobu, Wo gae npaBo CTBEPAXKYBATM NPO 0COONMBICTL Ta 060B’A3KOBICTL 3abe3neyeHHs

perynoBaHHA KpI/IMiHaJ'IbHI/IM KOLEKCOM 3a3iXaHHA Ha 3M04YNHHI NOCSAraHHs.

Tkay AHHa BonoamnmupiBHa
KypcaHT Il kypcy pakynbTeTy NigroToBku goaxisLis
nigpo3ainis KpUMiHanNbHOI Miniuil
ABH3 «[QHinponeTpoBCbKNA AepXXaBHUI YHIBEPCUTET BHYTPILLHIX CnpaB»
M. [IHinponeTpoBCLK
HaykoBui kepiBHuk: Labnvctun B.B.
KaHOnaaT IPUANYHUX HayK, OOLEHT

MPOBMEMHI MUTAHHSA WOAO KPUMIHAIIBHOI BIANOBIAANIBLHOCTI
HEMOBHONITHIX

B Haw 4yac piBeHb 3NOYMHHOCTI cepen HEMOBHOSITHIX XapaKTepu3yeTbCs BUCOKUM
CTyNeHeM aKTMBHOCTI Ta AnHaMivyHOCTi. CTpiMKe 3pOCTaHHSA KinbKOCTi HEMOBHOMITHIX NOPYLUHWKIB
3aKOHY 3YMOBNEHO HacaMmnepe CKIagHOo CuTyauieto B KpaiHi, @ TakoX TUM, L0 HEMOBHOMITHI €
HanbinbLw BpasnNMBMM €NeMeHTOM CyChinbCTBa, Lo OesnocepedHbO He 30aTHUM OO Onopy.
CouianbHi Ta eKoHOMIYHI Npouecn, aectabinisauia, NONITUYHI NPOTMpPIYYA BigobpaxatoTbCcs Ha
ncuxiyHoMmy Gnarononyydi monogi Ta ii CTaBneHHA OO0 3aranbHOMPUAHATUX NPaBuIl Ta HOPM
noBefiHKN y cycrninbCcTsi. Jlloan, ski po3novanu CBOK 3MOYMHHY AIANbHICTL Y HOHOMY Bili, B
6iNbLIOCTi BUNAAKIB HE CTal0Tb Ha LUMAX BUNPABIIEHHA Ta € pe3epBOM 418 JOPOCIIOl 31TOYNHHOCTI.

Hanbinblw xapakTepHMMK 3M0YMHaMM, WO BUYMHSAKOTb HEMOBHOMITHI € KpagiKKu,
rpabexi, po36oi, 3areantyBaHHs. [1poTe BCe YacTille CnocTepiraloTbCa BUNagKkn BUNHEHHS
BOUBCTB, TOpriBNga 36poeto Ta HAPKOTUKaMK, YTPMMaHHSA LOMIB pO3nycTu i 3BigHULTBO;
Pi3Hi OpPMK BUMaraHHs; He3akOHHI ornepadii 3 BantoTow Ta WiHHUMY nanepamMu; TopriBns
KpageHnm Towo. Taka pPisHOMaHITHICTb 3MI0UUHIB, BYMHIOBAHMX HEMNOBHOSITHIMN,
HEeMNoKoITb HacaMnepe CycninbCTBO 3aranioM, Ta Ja€ 3HAaYHUN MaTepian Ansi BYEHUX Ta
NPaKTUKIB.

3HayHe 3aHEenoOKOEHHS BWKNUKaAE Te, LO NianiTkoBa 3MOYUHHICTL HabyBae
OpraHi3oBaHoro xapaktepy. bopoTbba 3 oOpraHi3oBaHOK 3MOYMHHICTIO, crnocobu i
nikeigauii Ta MeToam NokapaHHA He Mae LOCTaTHLOrO BUCBITNIEHHS Y HAYKOBMX npausx,
LLIO POOUTL L0 TEMY AYXKE aKTyarbHOH.

ans

[lns BM3HaAYeHHs1 NMpaBOBUX MEX BiAMNOBIAANbHOCTI HEMOBHOMITHIX crnoyaTtky HeobXxigHO AaTu

BM3HAYeHHSA i€l kaTeropii ocib.
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AKWwo npoBecTM aHania npaBOBUX HOPM TO Crlig 3a3HauYuTW, WO Y BIiTYMU3HSHOMY
3aKOHOLABCTBI BiACYTHIN €AMHMIA YHidbikoBaHWIA Nigxig 4O BU3HAYEHHSI MPaBOBOro craTycy ocib
pi3HMX BikoBUX rpyn. Tak, y cT. 1 3akoHy YkpaiHu «[1po OXOpOHYy AUTUHCTBA» HaBOLMTLCS
HacTyrnHe BU3HAYEHHSA: «AUTMHA — Le ocoba Bikom A0 18 pokiB (NOBHONITTA), AKWO 3rigHO i3
3aKOHOM, 3aCTOCOBYBaHMM 0 Hei, BOHa He HabyBae NpaB NOBHONITHLOI paHiwe» [1].

Y cBoOM Yepry, BignoBigHO 40 NonoxeHb cT. 6 CimenHoro kogekcy YKpaiHu HENOBHOMITHIX
MOXHa BM3HauUnTK K giten y Biui Big 14 0o 18 pokis, ockinbkn gitm oo 14 pokiB BBaXKarTbCs
manonitTHimn. Mpu uboMmy y 6iNbWOCTI CIMEMHUX NPaBOBIAHOCMH He Mae 3HayeHHs obcsar
npaBo3gaTHOCTI Ta Aie3aaTHOCTI AUTUHM [2].

Mopsa is uum y N. 12 4. 1 c1. 3 KIMK YkpaiHn nogaHe HacTynHe NOHATTS «HEMOBHONITHS
ocoba — manoniTHs ocoba, a TakoX AnTMHA Y Bili Big 14 o 18 pokiB». BignosigHo oo 4. 1 cT. 498
KMK YkpaiHn HWKHbOIO BIKOBOK MEXel, 3 $KOW 3akoHOAaBelb MOB'A3Ye  3AIMCHEHHS
KPUMIHaNbHOro MpPOBaXeHHs (MOEeTbCS MPO 3aCTOCYBaHHS MPUMYCOBUX 3axX0OfiB BUXOBHOIO
xapaktepy), € 11 pokis. Takum YMHOM, TEPMIH «HenoBHONMITHINY» y KIMK YkpaiHu oxonntoe BikoBuin
npomixxok Big 11 go 18 pokis [3].

3 ornsagy Ha nonoxeHHs KK YkpaiHu Tta KMK YkpaiHM MOXHa BMOKPEMUTU YOTUPU BKa3iBKK
(ropnaunyHi Ta haKkTUYHI) Ha BiK 0Cco0W, sika nopyLumnna KpUMiHanbHO-NpaBoBi 3ab60POHMU:

11 POKIB — Lie HWXKHSA MeXa, 3a YMOBW JOCATHEHHS sIKOT 0ocoba npu NopyLUEHHi KpUMiHaNbHO-
npaBoBOi 3a60POHN MOXKE MianAraT BAMBY KPUMIHANbHOrO 3aKOHY;

14 pOKiB — HWXXHSA MeXa, 3 HAacCTaHHAM AKoT 0coba Moxe BYTU NPUTATHEHHSA 40 KpUMiHaNbHOT
Bi4MOBIAANbHOCTI NULLIE 3a BYMHEHHS 3MOYMHIB, BUKMIOYHWIA NepeniK SIKMX BU3HAYEHNA Yy Y. 2 CT.
22 KK YkpaiHu;

16 poKiB — HKHSA MeExa Tak 3BaHOro 3arasfibHOro BiKy, HACTaHHS SIKOro O03Ha4vae HabyTTs
0ocobOol0 AenikTo3aaTHOCTI Yy KpuMMiHanbHO-NpaBoBoMy ceHci (4. 1 cT. 22 KK Ykpainu);, ue
aKTUYHO HWXKHSA MeXa, 3 SIKOK 3aKOHOAABELb MOB’A3YE HE NULLE MOXIUBICTb Ansi ocobun ByTu
NPUTArHYTOKO 00 KPUMIHANbHOI BiANOBiAANbHOCTI 3a nepeBakHy OinblIiCTb 3N04YMHIB, ane W
LUMPOKUIA CMNEKTP 3axoaiB KPpUMiHaNbHO-MPaBOBOro BNSMBY, SIKUA BKITHOMAE SIK NMPUMYCOBI 3axoaun
BUXOBHOIO XapakTepy, TaK i MokapaHHA. Y Uuen Xe u4ac 3BepHeMo yBary Ha Te, LWoO
nenikrosgaTHiCTb ocobu, sika gocsarna 16 pokis, He Moxe BBakaTu nosHoto, amke KK Ykpainm
MICTUTb CKNagum 3M04YMHIB, CyD’eKTOM AKkMX Moxe ByTu Tinbkn ocoba, wo gocarna 18 pokis, Tak
3BaHW NiABULLIEHUI BiK KpUMiHANbHOI BiANOBIAANbHOCTI, AKMN MOXHA BBaXKaTW OAHIEHD 3 O3HaK
cneuianbHoro cy6’ekta Ha nigctasi Y. 2 cT. 18 KK Ykpainu [4, 182] .

Po3rnsHyBsLM BIKOBUI LieH3 HEMOBHOMNITHIX MOPYLUHWUKIB 3aKOHY MOXHa NepenTn 40 NUTaHHS
OO0 CaHKUiN, Ak nepeabadae 3akoH Ao uiei kateropii ocib.

Uacto, konm pfgnd  MNOBHOMITHIX 0OCiG CaHKuia cTaTTi € anbTepHaTUBHOW0, AN
HEeMNoOBHOMITHLOrO, Yy OGinNbLIOCTi BMNaakiB, BoHa € 6e3anbTepHaTMBHOW. [lpuknagie MoOXHa
npueecTtn 6e3niv. OT xouya 6 3nMOYNHM CepeaHbOI TSHXKKOCTI, 3@ BUMHEHHST AKMX OO0 KPUMiHANbHOI
BiANoBiganbHOCTI MOXe ByTn NpuTarHyTa ocoba 3 14-pivHoro Biky: cT. 116 KK Ykpainu y caHkuii
cTaTTi nepeabayunna nokapaHHa — 0OMEXEHHS BOMi Ha CTPOK A0 M'SATK pokiB abo no3baBneHHs
BOMi Ha TOW camui CTpOK (ane, oBMexeHHs BOSli He 3aCTOCOBYETbCHA 3riJHO YMHHOIO
3aKOHO4AaBCTBA [0 HEMOBHOMITHIX); CT. 117 — oOMeXXeHHSA BOfi Ha CTPOK OO0 M'SATM pokiB abo
no36aBreHHsi BOMi Ha TOM caMuii CTPOK (3HOBY XX — 0OBMEXEHHS BOIi HE 3aCTOCOBYETBLCS 3riAHO
YMHHOIO 3aKOHOOABCTBA A0 HEMOBHOMITHIX); 4.1 cT. 122 — BUNpaBHi poboTn Ha CTPOK OO OBOX
pokiB abo obMexeHHs BONi Ha CTPOK A0 TPbOX POKiB (BUMNpaBHi poboTn nepenbaveHi ans
HEMNOBHOMITHLOrO 3 16-piyHOro BiKY, OOMEXEHHSI BOMi He 3aCTOCOBYETbCS 3riAHO YMHHOrO
3aKoHO4aBCTBA [0 HEMOBHOMITHIX); 4.1 c¢T. 185 — wTpad Big n'stgecaTm [o cTa
Heono4aTKoBYBaHUX MiHIMyMiB OoxofiB rpomagsH abo rpomaacbki poboTm Ha CTpOK BiA
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BiciMAEeCATN 40 ABOXCOT COpOKa rogmH, abo BunpaeHi poboTn Ha CTPOK 40 ABOX POkiB, abo apewTt
Ha CTPOK OO LecTn micsAuiB, abo no3daBneHHs BOJi Ha CTPOK 4O TPbOX POKIB (4acTo 3mMoru
cnnatmtn wrtpad y HEMnoBHOMITHLOIO HemMae, rPOMAaACbKi Ta BuUMpaBHi poboTM Ta apewT
3actocoByloTbCs i3 14-piyHoro BiKy) Towo. B ycix BuMnagkax He BUWKNWKae TPYAHOLIB
3aCTOCYBaHHA nuLe no3daBneHHs BOi.

CdopmoBaHe NOMOXEHHS HE MOXHaA BU3HATU NPUAHSATHUM, OCKiflbkn nepegdayeHa cT.. 98
KK YkpaiHn cuctema nokapaHb HEMOBHOMITHIX 3M04YMHUIB 3anunwaetbcd  PakTUYHO
Hepeani3oBaHo. Ane peanbHO 3aCTOCOBYETLCS NMLLE NOKapaHHA y BUrNsiAi no36aBneHHst BOAi.

B cBitni npobnem, noB’a3aHux i3 npobnemammn 3acToCyBaHHSI CaHKLiA 40 HEMOBHOMITHIX,
NoCTaEe NUTaHHSA LWOAO AIEBOCTI CUCTEMM NOKapaHb HEMOBHOIMITHIX, SIKa HE BUKOHYE NOTPiIOGHOT Ang
OOCSITHEHHS Linen nokapaHHs poni [5,184].

Ak 6a4nmo, HenoBHONITHIM ocobam He Moxe OyTM MpM3HaAYeHO MOKapaHHS y BUrMAai
obMexeHHs Boni Ta goBivYHOro nosbaeneHHsa Boni. lMigcTaBoo ANs NpU3HaYeHHS NOKapaHHs y
BUrNAAi wWTpady € HasdABHICTb Y HEMOBHOJITHBOrO CaMOCTIMHOINO OOXOAY, BracHUX kowTiB abo
MaliHa, Ha sike MoXe OyTn 3BEpHEHO CTArHEHHS. Ha BigMiHy Big NOBHOMITHIX OCIO, Y HUX HE MOXHa
KOHcpickoByBaTU ManHO. KpiMm TOro, OOuinbHO 3ragaTtu, WO MOKapaHHA Yy BUMMSA apeLuTy,
BUMPaBHMX i TPOMaACbkux pobiT MOXe 3acTOoCOBYBaTUCA AO HEMOBHOMITHIX nuwe 3 16piyHoro
BiKy. Ak 3asHayae i3 uboro npueoay B. .B. PapgioHoB, BCTaHOBMIOKYM Taki OOMEXEHHS,
3aKOHOAaBeLb BMXOOMB i3 MCUXOMONYHOI XapakTEPUCTMKM TaKOro BiKY: HECTIMKOCTI NCUXIYHMX

npoLecis, BiACYTHOCTI A4OCTaTHBOIO XXUTTEBOIO A0OCBIAY, 3HaHb, HABNYOK, TOLLO.

MpoTe, cnig 3ayBaxkutu, WO No30aBneHHs BOMi, Sike € HaNCyBOPILUMM 3aX04A0M Y CUCTEMI
nokapaHb, 3aCTOCOBYETLCA OO HEMOBHOMITHIX Big 14 pokiB, a y BUNagKax BUMHEHHS TSHKKUX Ta
0COBMMBO TAXKKMX 3MTOYMHIB BUCTYNAE EANHUM MOXITMBMM 3aXO40M BiAMNOBiAaNbHOCTI.

Takum YnMHOM, aHani3y4mM cCUCTeMY NMOKapaHb A8 HEMOBHOIMITHIX, Sika iCHYe B YMHHOMY KK
YKkpaiHu, MOXHa 3pobUTN BUCHOBOK, LLIO BOHA XXOAHUM YMHOM HE NOKpaLLye IXHbOro CTaHOBULLA,
ocobnumeo y BiUi Big 14 0o 16 pokiB, nopsan i3 NOBHOMNITHIMU 3NOYNHLAMKU, SKMM, BUXOOAYM 3
npuyHUMNY iHAuBIAyanisauii nokapaHHs, Cyd MOXe NPU3HadYnTM OdHe 3 KifbKOX noKapaHb,
nepenbadeHnx caHkuieto BignosigHoi cTtaTtTi OcobnmBoi 4actuHM KK YkpaiHu, HaToMicTb
HEenoOBHOMNITHEOMY B BinbLUIOCTI BUNagkis — nuwie ogHe (no3basneHHs Boni) [6,196].

3akoHo4aBCcTBO YKpaiHM Npo KpUMiHanbHYy BigNoBiAanbHICTb y psai BUNagkis He Bignosigae
3aranbHOBU3HAHNM MOMOXEHHAM MiXKHAapOAHO-NPaBOBUX akTiB, Takux sk: KepisHi npuHuunn OOH
ONa  nonepemXeHHs 3MOYUHHOCTI ceped HenoBHONITHIX (Ep-Pigacebki KepiBHi - npuvHUMnn),
MiHiManbHi ctangapTi npasuna OOH, gki cTOCylOTbCA BigNPaBfeHHA npaBocygas LWoAo
HenoBHONITHIX (MekiHcbki npasBuna), KonseHuis OOH npo npasa guTtunu, MNpasuna OOH, ski
CTOCYHOTbCS 3aXUCTY HEMOBHOMITHIX, NO36aBNEHMX BOSi.

HauioHanbHe 3akoHOO4aBCTBO MOTPeOye Y3roaXeHHA 3 HUMW, MICTUTb HW3KY HedonikiB (Konisin,

nporanuH), ki HeraTMBHO MNO3HAYalTbCA HA NPABO3aCTOCOBYIV NpakTuui [7, 3].

3MOYUNHHICTE HEMOBHONMITHIX, € OAHUMM 3 HANBINbLL OUCKYCIMHMX B HayLi KpMMiHANbHOMO
npasa. Lle nos’a3aHe, no-nepLue, 3 TMM, LLIO HENOBHOSITHI BHACNIAOK CBOIX BiKOBMX OCOBNMBOCTEN
noTpebyloTb OKpPeMOro ctaBrieHHa Ao cebe 3 6oky gepxaswu. [o-gpyre, MiXKHaApOAHO-NPaBOBI
MPUHLMNX Ta HOPMW 3aKPINIOKTL 0COBNMBUIA CTATyC HEMOBHOSMITHLOIO, Y TOMY YMCHIi | TOTO, SKUI
NOPYLUMB 3aKOH, i BMMarawTb, SiK Hacnigok, Oinbl MiNbroBoro, y MOPIBHSHHI 3 AOPOCANMU,
CTaBfIEHHs 4O TakMX OCiD yCix gepxas, WO NpUAHSNN BignoBigHi 3000B’A3aHHS, Y TOMY YAUCHI i
YkpaiHu.

Pobnsaun BMCHOBOK 3 BULLEBUKNAAEHOro, 3as3HadeHy npobnemy cnig BuUpilyBaTU 9K Ha
3aranbHocoLianibHOMY PiBHi, Tak i LIMASXOM BAOCKOHANeHHa 3akoHOOaBCTBa, O perynitoe
KpUMiHanbHy BigNoBigasnbHICTb HENOBHOSMITHIX.
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HaykoBui kepiBHuK: Kncenbos 1.O.

KaHOnaaT IPUANYHUX HayK, OOLEHT

KPUMIHANI3ALIA NPOCTYTYUII: 3A TANMPOTHU

3MiHN KpMMiIHanNbHOrO 3aKOHOA4ABCTBA 3aBXAW BUKMMKAOTb XBUII CynepedoK MK HayKOBLAMM.
[lo ogHoro TuNy Taknx Cynepeyok BiQHOCATLCS OMCKYCIT LWOAO KpMMiHani3auii Takoro AisitHHA Sk
NpOCTUTYLiA, BCi 3a Ta NPOTW.

MpoGnema BCTaAHOBMEHHS BiANOBIAHOI Bi4NOBIAANBHOCTI 3@ NPOCTUTYLIO CTOITb pebpom Bxe
[aBHO. 3akoHodaBeLb BUpa3MB CBOK MO3MUII0 Micna AeKpuMiHani3auii Uboro AisiHHS,
BCTAHOBMBLUM BIiAMOBIAHY aAMIHICTPATUBHY BigNOBiganbHICTb. Arne BCe X Taku, PO3BiKHOCTI
AYMOK 3 NMpuBOoAy UbOro He 3HUKNW. KpumiHanbHe 3akoHOOAaBCTBO YKpaiHW, §iK i BCA peluTta
NpaBoOBOi CUCTEMMW, 3HAXOOMTLCSA Ha €Tani CTaHOBMEHHS Ta BUOOPY NpiopuTETIB y NodanbLiomy
po3BUTKY. ToMy Byae OOUINbHUM PO3rnsiHYTK AaHy npobnemy.

[nsa Toro, wob kpalue posibpatncs y noctaBneHoMy NUTaHHI, NpaBuibHO Byae AaTtv BUSHAYEHHSA
NOHATTIO NPOCTUTYLIA. MMPOCTUTYL IS — Lie HaJaHHA cekcyanbHUX nocnyr 3a nnaTty. KoxHa nognHa
BiQHOCUTBCA OO LbOro siBULLA MO CBOEMY. 3akoHOoLaBeLb Npu OekpumMiHanisauii npoctuTyuii
KepyBaBcs aboniuioHiaMoM, TOGTO onMpaBcst Ha Te, WO AaHHi AisHHA SBNAIOTLCA crnipaBamu
0COBMCTOro xapakrepy, a OTKe NMOBHICTIO BUKIMIOYAETLCA BTPYYAHHS AEPXaBW B Taky AisNbHICTb.
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BescymHiBHO, HOpMK KpuMiHanbHOro kogekcy YkpaiHu HanpasfeHi Ha OXOpOHy npas i cBobop
noguHn. Ane Xy TON Xe Yyac He MOXHa 3axuLaTty gii ocid, Wwo nopyLwyoTb npaea iHwux. [isHHS,
SIKi MocsAratoTb Ha NOPYLUEHHS MOPAanbHOCTI B CYCMiNbCTBI MOBMHHI 000B’s1I3KOBO BYTM KapaHUMW.
IcHytoua BignNoOBiAANbLHICTL 3a MPOCTUTYLIIO HE Hece CeprMO3HOro XapakTepy, a CaHKLis cTaTTi
AOMiHICTpPaTMBHOIO KogeKCy B3arari € CMILLHOI Y NOPIBHSAHHI i3 BAPTICTIO CeKCyaribHUX MOCNYr.
Y 2006 poui npocTutyuito 6yno gekpumiHanizoBaHo, Micrnsi Yoro ypsia akueHTyBaB CBOH poboTy
Ha yperynoBaHHA 6Ginbw edekTnBHOI GopoTbbn 3 opraHisauietd NPoCTUTYUIl Ta TopriBneto
nogbMu. Ane 9K nokasana npakTuka, Ud KOHUenuid He npuHecna OYikyBaHWX pesynbTartis.
OpHielo 3 NpuYMH UBOro € Te, Wo BaraTo 3acymKeHuX 3a Ui OisSHHA He A0 KiHuA BiabysBaloTb
TEePMiHM nokKapaHHdA, a BIOCYTHICTb KpUMiHanNbHOI BignoBiganbHOCTI 3a MNPOCTUTYLIO
YCKNaaH0Tb NPOBEAEHHSA €(PEKTUBHOI POBOTU BITYU3HAHMUX CAIQYMX NIAPO34iNiB LWOAO BUKPUTTS
ocib 6e3nocepeaHbO NpMYACHMX A0 LbOro siBMLa.

[Ons 6GinblWw NpoAyKTUBHOIO BUPIWIEHHS npobnemu, HeobxigHO O6inbwe norNuMbuTUch OO0
couianbHOI CKMagoBOi LbOrO OOHO3HAYHO HeraTMBHOMO 4dABvWA. SAKWO 3BEpHYTMCA A0
CTaTUCTUYHUX AaHUX, TO MOXHa 3BEPHYTU yBary Ha Te, Wo 56% XiHOK He npautoTb, a ToMy
NPOCTUTYLIA ABMNSETLCA €ANHUM CTabiNbHUM Ta agekBaTHUM JKepenom goxoay, amke 50% xiHok
iHaHCOBO MIATPMMYIOTL CBOIX OaTbkiB Ta giten. Y BGiNblIOCTi 3 HMX HE 3anuuaeTbcs BUOOpy
wono cnocoby 3apobiTky, i TOMy HOpMK Mopani y 4aHOMy BUnagky 30BCiM irHopytoTbesi. PoboTa
coujanbHUX OpraHi3auinn He Bupiwye gaHy npobnemy y Takomy obcssi, gk ue 6 xotinocs. Lle
CYNpPOBOAKYETbCA TWMM, LLIO AepXaBa He Moxe 3abe3neuynmtn poboTok 3 rigHOK 3apobGiTHO
nnaTtoto BinbLly YacTUHY HaceneHHs HaLoi KpaiHu.

Hopmu KpuMiHanbHOrO npaBa HanpaefeHHi Ha MNOKpaLleHHs KPUMIHOreHHOI cuTyauil.
BcTtaHoBMBLWN KpuMiHaAnNbHY BIiANOBIAANbHICTE 3@ 3aHATTS MPOCTUTYLIEHD KINbKICTb NOBIKM He
3MEHLUNTbLCA, aKe couiaribHO-eKOHOMIYHA CKnagoBa NPUYMH 3aHATTA UMM BUOAOM LiSNIbHOCTI HE

3HUKHE.

Ona BupiweHHs uiel npobrnemu cnig 3BepHYTM yBary Ha AOCBi4 iHWMWX KpaiH. binbwy
pesynbTaTMBHICTb Ta ePekTUBHICTL ¥ BopoTbbi 3 NPOCTUTYLIED NPUHECE KpUMiHani3aLis Luboro
OiFHHSA, ane i3 ypaxyBaHHAM MeBHUX HiooaHciB. KpuMiHanbHin BignoBiganbHOCTI NOBWUHHI
nignagatn ocobw, WO HagalTb CeKcyarnbHi MOCNyrn 3a nnaTty He3akoHHO. Ha TepuTtopii Hawoi
KpaiHn HeobXigHO neranisyBaTty 3aHATTA NPOCTUTYLIED, ane Ansl uboro HeobXigHO Yy3aKOHUTU
nyénivHi gomn, TO6TO BBECTU Ta yperynioBatu BignoBiAHMM HOPMaTMBHUM aKTOM LiSNbHICTb
MiCLSl, OpraHi3oBaHoOro yTpumMyBayemM Takoro 6yamHKy, Ana 3aHaTTs npoctuTyuieto. HeobxigHo
CTBOPUTM HeOobXigHi yMOBM npaui, BCTaHOBMNEHY 3apobiTHy nnaTty, sika Oyae BkntoyaTn B cebe
BIiACOTOK 0O0OB’A3KOBUX BigpaxyBaHb [0 [AepXaBHoro OwomkeTy YkpaiHu. [oBii NOBMHHI
NPOXOANTU perynsipHi Ta o6OB’sAI3KOBI MeauyHIi OOBCTEXEHHSsl, a TakoX pearni3oByBaTy CBOM
DISNbHICTb TiNbKM y cheuianbHO CTBOPEHUX AMS LUbOro Micudx. Takox HeobXigHO CTBOPUTU
MEXaHi3M couianbHOro 3axmMcTy npauiBHMKIB OaHOI ranysi nocnyr. Takum YMHOM, MOXHA
nobopoTn [fekinbka HeraTMBHUX HACNIgKIB, WO BUKMMKaHI TakuM SBULLEM SK NPOCTUTYLIS.
MokpawmTbCca pe3ynbTaTUBHICTb LOCATHEHHS Linen BCTaHOBMNEeHMX y  3akoHi YkpaiHm «[lpo
3aXMCT CyCninbHOI Mopani», 3HU3UTbCA pPiBEHb 3apaXeHb BEHEPUYHMMU XBOpOGaMM, a Takox
BipyCcOM iMyHOOedIUNTy MOANHU, 3HU3UTLCA PiBEHb 3arpo3v XUTTIO Ta 340pPOB’H0 NOBIN Ta
KiNbKICTb pakTiB iX HacunbCTBa. TakoX 3'SBUTbCHA HOBE [KEpPerio MOMOBHEHHHA AepXXaBHOro
OroaKeTy HaLoi KpaiHu.

Migeogsun nigcymkn, MOXHa ckas3aTu, WO BUPIWUTU daHy npobnemMy AOOMOMOXE TifbKu
KOMMMEKCHUI Nigxig 0O SKOro OKPiM MPaBOOXOPOHHUX OpraHiB HEOOXiAHO 3anyy4nTu OPUCTIB,
NPeACTaBHUKIB couianbHMX Cnyx06, negaroris, NCMXONOriB Ta NPeACTaBHUKIB IHLWNMX NPOdECii.
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KpumiHanisauis npocTuTyLii He BMKIMKaE 3ayBakeHb 3 6araTboX TOYOK 30pY, a HaBMakMu,
3a NpaBUITbHOro 3acTocyBaHHA KpuMiHanbHOro Kogekcy y HOBOCTBOPEHUX YMOBaX MOKpaLMTb
edeKTUBHICTb Ail 4aHOro 3aKoHy, a OTXe MigBULLNTLCS pPiBEHb 3aXMCTy NpaB Ta cBOOOA NOAMHM,
WO i € HaWronoBHILWOK MEeTO HeobxigHOro pedopmMyBaHHSA HaLLOi NPaBOBOI CUCTEMU Ha
no4yaTkoBOMY eTarli po3BUTKY HaLLOl KpaiHu.

LLleByeHko Tamapa MuxannisHa

KypcaHT Il kypcy dakynbTeTy niaroToBKu

dhaxisuiB onsa nigposainis cnigcrsea
ABH3 «[HiNponeTpoBCbKMI AepXXaBHUN YHIBEPCUTET BHYTPILLHIX CnpaB»
M. [IHinponeTpoBCbK
HaykoBwui kepisHuk: Labnuctui B.B.
KaHOn4aTt puanyHUX Hayk, JOUEHT

LoAo AEKPUMIHANI3ALUIT FPANTbBHOIO BIBHECY

AKTyanbHiCTb Ui€l cTaTi obyMmoBneHa TuUM, WO Ha AaHOMY eTani pO3BUTKY HaLIOl
KpaiHun 6yro obpaHo Kypc Ha €EBpOIHTErpaLito Ta sik HacnigoK 3MiHIETbLCS 3aKOHO4aBCTBO
i HABNMXKAETbCS OO €BPONENCHKMX CTaHAapTIB. Y TOMY YmucCni N rpanbHUi Gi3HEC AKuiA
neranisoBaHo y BiNbLIOCTI KpaiH €Bponu.

YkpaiHa npoTaromM 5 pokiB sik HeMae odilianeHo rpansHoro 6isHecy. 3 15 TpaBHs
2009 poky gie 3akoH YkpaiHu «[1po 3abopoHy rpanbHoro 6isHecy»[1], akun nependayas
3ab0poHy opraHisauii Ta y4acTi y asapTHUX irpax Ha TepuTopii YkpaiHu. 3rigHo 4.1 cT.1
3Y «[lpo 3abopoHy rpanbHoro OGi3Hecy» asapTHa rpa BM3HAETbCA K Oyab-sika rpa,
000B'sI3KOBOKO YMOBOO y4acTi B SKill € crnnaTa rpaBUEM rpoLwlen, y TOMy YuChi Yepes
CUCTEMY €NEKTPOHHUX MnaTexis, WO Ja€ 3MOry Y4aCHUKY siKk oTpumaTu Burpaw (npus) y
Oyab-aKoMy BUIMSAi, Tak i HE OTpUMATM MOro 3anexHo Bid BMMNAAKOBOCTI. 3akOH
nepenbayvae 3a Moro nopylieHHs wTpad y po3Mipi 8 TMCAY MiHiManbHWX 3apnnar, 3
KOH(pickaLieto irpoBOro ycrtatkyBaHHs, a AOXiA4 Bid NpOBeOEeHHS as3apTHOI rpu nignarae
nepepaxyBaHHio 00 AepxOrompkeTy. [Jo asapTHMX irop He Hanexatb opraHizauisa i
NpoBedeHHs noTepen, rpa y Binbsapa, kerni, iHwWi irpn, ski He nepegbadatoTs NpuU3 i
BUrpaLl. Jlotepei € Aep>kaBHOK MOHOIMOMIE | MOXYTb NPOBOAUTUCSA TiNbKM onepaTopamu
3 gepxxaBHMMU niueH3iamu. Hapasi "irposi" 3aknagun iCHytTb Nig BUBICKOK Tak 3BaHWUX
"KoMn'toTepHUX 3aniB" i akTUBHO PO3BMBaOTb AiASIbHICTb B IHTEPHETI.

TakoxX BignoBiganbHICTb 3a 3aHATTA rpanbHUM bisHecom nepeabadeHa ct. 203-2
KpumiHaneHum  kogekcom  YkpaiHun[2, c¢T.203-2]. [ONOBHUMM  YMHHMKaAMW  LLO
obymoBnoBanu KpuMiHanisauito rpanbHoro BisHecy 6ynn Taki dpakTopu:

1.Y pepxaBHun GoopKeT NocTynano HabaraTto MeHLLE OOX0AiB Bif 3ansiaHOBaHOI
cymu. YacTtka TiHbOBOro rpansHoro 6isHecy He H6axkana LinMTUCAa BNacHMMW KOLITaMMU.

2.1igBUWEHHA  PIBHA 3JIOYMHHOCTI Yy pavoHi MNPOBELEHHSA rpanbHUX irop,
NOpYLLEHHSA rPOMAaACbKOro NOpsSiAKY Ta CTBOPEHHSA rpOMaAChbKoi Hebes3neku.

3.CeHcauinHun BMnagok noxexi y m. [IHinponeTpoBCbK, Ae Y Ka3uHO 3arnHyno 9
ocib Ta 11 oTpumManu TiNECHI YLWKOAKEHHS.

AKWOo ouiHnMTK peanil NpakTUKK, TO NPUAHATTA LbOro 3akOHy He MNpu3Besio Oo
NPUNUHEHHA rpanbHOro Oi3Hecy, a npuM3Beno A0 WOro KpumiHanisauii, Konwm
NPaBOOXOPOHHI OpraHn 3a BMHAropoy noyanu NpukpueaTth | PO3LUMPIOBATU rparbHU
0i3Hec[3,4].
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Akwo 6paTtn Ao po3rnagy iHWi aep)kasn, TO BiNbLWICTb i3 HUX MaE CBiV rpanbHUN
OisHec Ta pgoxoau 3 Hboro. HagxomokeHHs Big ycix BuAiB irpoBOi  AiSANIbHOCTI
(bykmekepcTBO, KasvHO | noTepel) LWOPIYHO MPUHOCATL [0 OrogxeTiB  KpaiH
€sponencbkoro Cotoay GinbLue 20 mnpa eBpo. Lis undpa 36inbLuyeTbCs 3 KOXHUM POKOM,
y Mipy TOro siKk ypsian pi3HMX KpaiH YCBIiOOMIOWTL OHOIKETHUA MOTEHUian irpoBoro
cekTopa i 3abesnedvyloTb MOr0 3akOHOO4ABYE BU3HAHHA. Tak camo IHTepnon ouiHwe
HeperynboBaHWUii CBITOBMIN PUHOK OHMNalH-6ykmekepcTBa B Binblu HixX $ 1 TpnH
[5].

Y rpygHi 2014 poky KabiHeT wmiHicTpiB YkpaiHm gogas o BepxosHoi Pagm
3akoHonpoektn Ne1571 "lNpo AisnbHICTL Ka3nHO B YkKpaiHi"[6], a Takox Ne1572 "lNpo
BykmekepcbKy AianbHicTb B YKpaiHi"[7].

Ak HaronowyeTbCA B MOACHIOBASbHIA 3anucyi Ao 3akoHonpoekTy Ne1571,
BiZICYTHICTb NPOTAroM TpuBanoro Yyacy epeKkTMBHUX NPpaBOBMX HOPM, siki 6 BperyntoBanu
AisnbHICTL 'y cdepi rpanbHOro 6i3HeCcy Ta 3aKoHOL4aBYO BM3HAYeHUX OOMEXeHb
rpanbHoro 6i3Hecy npu3Beno OO0 MOro CTpiMKoro po3suTKy. B YkpaiHi mano micue
HEKOHTPOJSIbOBaHe PO3MILlLeHHS rpanbHNX 3aKknagiB Ta NOWMPEHHS rpanbHUX aBToOMarTiB,
LLIO NpU3BENO 4O PO3BUTKY CTIMKOI NCUXIYHOI 3aNeXHOCTI HAaCceNeHHs Bif asapTHUX irop
(«niyaomamii»).

Y HOBOMY 3aKOHi Byrfio 3anponoHOBAHO CTBOPEHHS rpasibHUX 30H y cneuianbHo
BiABEAEHNX MicUSAX, NiLEH3yBaHHA rpanbHOro 6Gi3Hecy 3 BHECKOM CYMW €EKBiBarl€HTHO
pisHin 1 300 000 eBpoO LWOPOKY, Ta MOXMMBICTb BiAgBigyBaTW Ui 3aknaan K y posi
cnyxboBusa Taki i y poni irpoka nuwe 3 25 pokie. lNependayeHa dYiTka npoueaypa
OTPMMaHHS NiLEH3Iii Ta KOHKPETHI CTPOKWU, NOPYLLUEHHS AKX POBUTL NiLEH3YH HEAINCHO
6e3 NoBepHEHHS BHECKY.

KabwmiH obrpyHTOBY€E neranizauito 6yKMEKEpPCbKOI AisiNbHOCTI TUM, LLIO BOHA He €
rpanbHuUM 6i3HecoMm.

"Noceig BennkobputaHii, nokasye, wo OykMekepcbka LiAnbHICTb, SK CKragoBa
YacTWHa CMOPTUBHOI KynbTYpM i BiANOBIAHOI iHAYCTPIl AepXaBu, 3a YMOBU it eDEKTUBHOIO
HOPMAaTUBHOIO pPeryroBaHHA, CMpUsiE PO3BUTKY HOPManbHUX YMOB MNpPOBEOEHHS
CMOPTUBHUX MNOAIN, MiHIMI3ytoun aBuLLEe"” [OroBipHUX "MaTtdiB, i AeKkpuMiHanisauil
nianinbHUX (HeneranbHMx) OyKMekepiB i ToTanisatopis, WO, BIAMOBIAHO, A03BOSISIE
3MEHLUNTH KifbKiCTb HeneranbHUX 4OX0A4IB i NiABULWNTM HaOXOOKEHHST 40 BOoKeTIB YCiX
piBHIB ", - MOETbCA B MOSCHIOBAnNbHIM 3anucui go 3akoHonpoekty Ne1572. O6ugea
3aKOHOMPOEKTN He OUBNSAYUCH Ha OOCUTb OOIpYHTOBaHy nosuuito O6ynu He nigTpumaHi
LLIOOO BKITHOMEHHS 0O NopsaKy AeHHoro poboTtu BepxoBHoi Pagn YkpaiHu [8].

Ak nokasye [ocCBig iHWKX KpaiH NpubyToK BiA 30HM rpanbHOro 6isHecy Mae OCUTb

BMCOKUW NOKa3HWUK, ToOMy Oyae AouinbHMM NPOBECTM Nepernsg Luboro 3akOHOMPOEKTY,
BBECTM 3MiHW LWOAO0 NOCUINIEHHSA KOHTPOSIO 3@ BUKOHAHHSAM Ta PO3MILLLEHHS rpanibHNX 30H
Y KYPOPTHUX MiCUSIX Ta MicTax-minioHHMkax. 3aBOsku ubomy Oyae 3pobrneHo Kpok y
NogoMaHHi TIHbOBOI EKOHOMIKM Ta MOMOBHEHHS AEPXKaBHOMo BIOAKETY, WO Ha JaHWUA Yac
Ma€ Benuke 3Ha4YEeHHS.

Cnucok BMKOpPUCTaHOI NiTepaTypu:

1. 3akoH YkpaiHu «[1po 3abopoHy rpansHoro 6isHecy» Big 15.05.2009 p.// BinomocTi BPY,
2009, N 38, ct.536// EnexkTpoHHuI pecypc// Touka aocTyny:
[http://zakon4.rada.gov.ua/laws/show/1334-17].

2. KpumiHanbHun kogekc Ykpainum Big 05.04.2001// BinomocTi BepxoBHoi Paan Ykpainu, 2001, Ne
25-26, c1.131// EnektpoHHui pecypc// Todka Joctyny:
[http://zakon4.rada.gov.ua/laws/show/2341-14].
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noptan «Uzhgorod.in» Big 20 yepBHsa 2014 poky// EnekTpoHHMiA pecypc// Touka goctyny:
[http://uzhgorod.infua/novini/2014/iyun/miliciya_taki_krishue_gral_nij_biznes_v_uzhgorodi].
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MpoekT 3akoHy «[lpo AianbHiCTb ka3nHo B YkpaiHi» Ne 1571 Big 22.12.2014// EnekTpoHHMI
pecypc// Touka goctyny: [http://w1.c1.rada.gov.ua/pls/zweb2/webproc4 1?pf3511=53064].
Mpoekt 3akoHy «[lMpo OykmekepcbKky AianbHiCTe B YkpaiHi» Ne 1572 Big 22.12.2014
EnextpoHHun pecypc// Todka goctyny:
[http://wl.cl.rada.gov.ua/pls/zweb2/webprocd_27?id=&pf3516=1572&skl=9].

«Paga BigmoBunacsa BKMWOUATM OO0 MNOPSOKY AEHHOrO 3aKOHOMPOEKTM MNpo Neranisauito
rpanbHoro 6isHecy»// OdiuinHni canTt « PBK YkpaiHn»// EnektpoHHui pecypc// Touka goctyny:
[http://mwww.rbc.ua/rus/news/politics/rada-otkazalas-vklyuchit-v-povestku-dnya-
trizakonoproekta-23122014155600].

ApuHa Biktop AHapinosuy

KypcaHT Il Kypcy hakynbTeTy NiaroToBKu

daxisuiB ansa nigposainis cniacrea

ABH3 «[HinponeTpoBCbKNUI AEPXXaBHUN YHIBEPCUTET BHYTPILLHIX CNpaB»
M. [IHinponeTpoBCbK

HaykoBui kepisHuK: Kucenbsos 1.0.

KaHOungaTt lpuanyHuUX Hayk, JOUeHT

CMEPTHA KAPA B YKPAIHI. i TOBEPHEHHS

Ha nodatky XX cToniTTa cMepTHY Kapy B Pociicbkin iMnepii 3acTocoByBanu sik

3Hapagas 6opoTbbu 3 oNo3uUinHMMK BRagi cunamm B cycninbcTei. B PagaHcbkomy Cotosi
BOHa nepenbavanacs 3a gep)xaBHi Ta AesdKi iHwi 3noymHn. Ykasom [pesuvaii BP CPCP
Big 26 TpaBHs 1947 poky Oyno ckacoBaHO CMEpPTHY Kapy B MWPHMI Yac i 3aMiHEHO Ha
3acypKeHHa 0 25 pokiB BMMNpPaBHO-TPyAoBMX TabopiB. Ane BXxe 4Yepe3 Tpu poKM «3a
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3asBamMu Big NpPodCninok, censaHcbknx ob'egHaHb» ykasom [Mpesuaii BP CPCP Big 12
ciyHa 1950 poKy BiAHOBWUIIM 3aCTOCYBaHHSA CMEPTHOI Kapu OO 3pafHuKiB 6aTbKIBLLUMHN,
LUMWIyHIB, OMBEPCAHTIB.

30 kBiTHA 1954 poky ykasom [Mpe3ngii BP CPCP «[1po nocuneHHs KpuMiHanbHOI
BiANOBIgANbHOCTI 3a yMUCHe BOMBCTBO» Oyno BCTAHOBNEHO CMEPTHY Kapy 3a YMMUCHe
BOMBCTBO 3a 06TsKyBanbHMX o6ctaBuH. OCHOBM KpuMiHanbHOro 3akoHogascTtea Cotosy
PCP i coto3Hmnx pecnybnik 1958 poky He BHECNIM CMEPTHY Kapy 4O CUCTEMM NMOKapaHb, a
BUOKPEMUIN CaMOCTIMHOK CTaTTeld «SK BUHATKOBY Mipy MNoOKapaHHS», ax [o i
ckacyBaHHS. byno BM3HaA4YeHO BUYEPNHUN Mepenik 3r04YMHIB, 3@ BYMHEHHS SIKUX MOITN
npusHayaTu CMepTHY Kapy, a came: 3paga OaTbKiBLUMHM, LWMNUIYHCTBO, OWBEPCIs,
TEPOPUCTUYHUIA akT, GaHOMTM3M, YMUCHE BOMBCTBO 3a OOTSXXyBanbHUX OOGCTaBWH.
CmepTHa kapa He 3acTocoByBarnacs ao ocib, siki He gocarnu nosHoniTTa (18 pokis), Ao
XIHOK Yy CTaHi BariTHOCTi HA MOMEHT YYMHEHHSI 3JI0MUHY, BUHECEHHS ab0 BWKOHAHHSA
BUPOKY. Lli monoxeHHs Oyno BIiATBOPEHO B KPUMIHaNbHUX KOOEKCax YCiX COH3HUX
pecny6nik, 3okpema B KK YPCP 1960 poky.

Y GinbLOCTi cy4yacHUX gepkaBax CMepTHa kapa byna ckacoBaHa, B TOMY YUCHi i B
YkpaiHi. BigCcyTHICTb CMepTHOI Kapy € 0BOO0B’Si3KOBOK YMOBOK [Af1s1 nepebyBaHHS
aepxasu B Pagi €sponun. MopaTtopi Ha BUKOHAHHA CMEPTHMX BUPOKIB yrnepLue novas
nistny 1995 p. B YKpaiHi, He3a40Bro o BCTYNy B MiKHaApOAHY opraHisauito. lNpoTe yepes
AeKinbKka MicAauiB CMepTHi BUPOKM 3HOBY MPOAOBXUIIM BUKOHYBATK, MOCUIIAOYMCh Ha Te,
LLO pilWeHHA Npo mopaTtopin 6yno NpUUHATO 6e3 OOTPUMAaHHS HPUANYHO HaNEXHOI
npoueaypu. Lle 6yB Kpok 00 BUKIOYEHHS YKpaiHu 3 Pagu €sponu. Y 1997 p. mopaTtopin
3HOBY MoYaB AiaTh i 3 TUX nip B YKpaiHi He i€ Taka Mipa nokapaHHs 9K cMepTHa kapa. 29
rpyaHa 1999 p. KoHctutyuinHum Cya YkpaiHu BU3HaB, WO CMEpPTHa Kapa CynepeyunTb
KoHcTuTyuil YkpaiHm, TUM camum nigTBepavnun pakt HegonyCTUMOCTI BUKOPUCTaHHS 1T K
nokapaHHs 3a TskKi 3rnoymHu. Yepes ue y 2000 p. BepxosHa Paga YkpaiHu BHecna 3MiHu
0o KpumiHanbHoro kogekcy YkpaiHu, KUMKW OCTaTOYHO BUIlyuMna MOHATTA «CMepTHa
kapa». [1o peui, Bug cMepTHOI Kapu, sikMi 3aCTOCOBYBABCS, 3aBXaun OyB po3CTpin, SK i B
YCiX NOCTPaasAHCbKUX Aep>KaBax.

PeanbHa, a He cTaTUCTU4YHA, 3MOYMUHHICTL B YKpaiHi 3poctae. 3MIHIETBCA i

CTPyKTypa B OiK TSXKKOCTIi, XOPCTOKOCTI, OpraHi3oBaHOCTi, OMOSIO)KEHHSI, 3aMOBHOIO
xapakTtepy. [na Hac cTtalTb 3BUMHUMW CYMHi NOBIAOMITEHHS NPO 30pOWHI Hanagu Ha
GaHkn, ouki BOMBCTBA Ta 3rBanTyBaHHA TOWO. Y 3B’A3KYy 3 UMM, OyXe HenpodeCinHnmm
BUIMAOAK0Th Ti NOCagoBi 0COOM NPaBOOXOPOHHMX OPraHiB, AKi BUXBaNATbCS 3HKEHHAM
3M10YMHHOCTI B TOM YU iHLIWW PiK, B TOMY YU iHLLOMY PETIOHi.

Lle 3HWMXKEHHA He u4ucna 3Mo4YMHIB, a akTMBHOCTI abo danbcudikauii

npauiBHMkaMn, (ki BegyTb 60poTbOy i3 nNpaBonopyLUEHHSAMWU — BOHW MNOCHabnioTh
pobOTy MO BUSABMNEHHIO 3MOYMHIB YM X NPUXOBYKOTb. 3a HaWMMKM OaHUMM 3apa3 B
CTaT3BITHICTb NoMagae OAVH i3 BOCbMU 3II04UHIB, SIKi PEECTPYHOTLCS MO MNiHil KapHOro
po3LyKy. PiBeHb peecTpauil nocagoBmx Ta rocnogapcbkux 3104MHIB cTaHoBUTL 1:60.
BinbyBaeTbcs iIHTEHCMBHA KpUMiHari3auisi CyCninbHOrO XXUTTS, B OCHOBI IKOrO Kopynuis,
OigHicTb | amopanbHicTb. CbOroaHi 3MoYMHHICTL B YKpaiHi gocsrna piBHSA, KONM BOHa
34aTHa 0O CaMOBIATBOPEHHS i MOCTIMHOIO 3pOCTaHHS.

BuBYeHHA ncuxonorivyHoi nitepaTypu, KpuMMiHanbHOI CTaTUCTUKM Ta CyAoOBOI

NPaKTUKM CBIOYUTDb, L0 Take 3aKOHOL4aBCTBO BUKOHYE (DYHKLi 3aranbHOI NPodoinakTnkm
Ta iHOMBIQYyanbHOro CTPMMyBaHHS. [pOTUNEXHI TBEPOXKEHHA HAOXOAATb Big OCIO, AKi
npobnemy He gocnigxysanu. Y LboMy 3B’s13Ky, BApTO 3ayBaXKUTK, LLIO MOKN LLO HE iCHYE
METOAMKN BU3HAYEHHA MNPEBEHTMBHOINO 3HAYeHHS iCHYBaHHA B 3aKOHi BULLOI Mipu
nokapaHHsA. Tomy i pobutbca cnpoLeHnin BUCHOBOK: BOMBCTBaA 3aBxaun bynu, siki 6 cypoBi
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NMOKapaHHA He 3aCTOCOBYBaliMCb [0 3r04YMHIB. 3a3Ha4yMMmo, WO Hayka He MoXe
cnpunmMaty noAibHi cnpoleHHs. 3a gocnigpkeHHsam cnedianictiB no matepianax CPCP i
He3anexHoi YKpaiHu BUSBUNO Taki BIgMIHHOCTI, Hanpuknag, B xapakrepi BbuscTs: B 70-
80 pokn XX CTOnMITTA BOHW NepeBaXkHO CKOKBaNUCA CUTYaTUBHO i pigKo nnaHyBanucs.
3apas, Konm NCMXosorivyHi, MoparnbHi Ta NpaBoBi 3anobikHMKM BOMBCTB 3HAYHO CTEpnuncs,
OCTaHHi BCe Binblu CTaloTb €1EMEHTOM 3MTOYNHHOI NOBEAIHKMN.

CratucTnka nokasye, Lo A0 AOBIYHOro TepMiHy 3acyKytoTb HaA3BUYaMHO PiaKo.
| HaBiTb SAKWO yxBanwwTb Take MnokapaHHda, TO 4yepe3 20 pOKIB 3M04YMHELb MOXe
HanucaTu NPOXaHHS NPO NOMWUITyBaHHSA B agMiHICTpauito npe3vaeHTa YkpaiHm Ta B pasi
NO3UTUBHOIO PO3rNsAdy NPOXaHHSA BUATU Ha BOSIO.

BpaxoBytoun cyyacHi TeHaeHuil Lwoao 36inblieHHs BigCoTKa 0COBIMBO TSKKUX
31104MHIB B YKpalHi, cnig AouinbHO BUHECTU HA OBroBOPEHHS NUTAHHSA LWOA0 NOBEPHEHHS
CTOCOBHO abConTHO BY3bKOrO KOMa 3I04MHIB, a TakoX nepeabavmtn Mk HabpaHHsaM
YUMHHOCTI BMPOKOM Ta BMKOHAHHSM [MOKapaHHS TepMiH TpuBanicTio 5-7 pokiB gns
MO>XMMBOCTI BUMpPaBIIEHHA CYyA0BUX MOMUSIOK.

Takum YMHOM nepcrnekTMBa 3anpoBagXeHHs CMEePTHOT Kapu B YKpaiHi Mae ctatu
npegMeToM OUCKYCIT 9K | B HAYKOBUX Konax Tak i cepep, rpomancbkocTi. Tpeba posymitu
LLIO CMepPTHY Kapy cnig po3rnagaTtu sk He BUA >XOPCTOKOCTI, a BUA AePXXaBHOro npumycy
3a BYMHEHHS OCOBNMBO TSXKKMX 3II0MUHIB, AKMA nNpuBege A0 CTaTUCTUYHOIO 3MEHLUEHHS
NPOTUNPaBHUX AissHb B TSKKIM Ta 0COBNMBO TSXKKiM dpopMmi, Ta nigHiMe piBEHb
NpaBOCBIAOMOCTI KOXXHOro rpoMagsHuHa. Y pasi 3anpoBaiXeHHss CMEPTHOI Kapu B Aito4e
3aKkoHO4aBCTBO ANs YKpaiHu npeactaHe Bubip cynepeuntn Papi €sponu, wo
aBTOMATU4YHO NOTArHe 3a cobolto 1T BUXig 3 BULLEBKA3aHOI MiXKHApPOAHOI opraHisadii, abo
X 3annWMTU NMUTaHHSA NPO NOBEPHEHHS BULLIOT MipM MOKapaHHS nvle Ha TeopeTUYHOMY
PIBHiI.
®Ppenpa NaHHa BanepiiBHa
ctygeHTka rpynu KOl-14-1c, iopuanyHmm dakynosteT

HaykoBuin kepiBHuk: LaHiHa €.I., 3aB. kadegpu KpuUMiHaNbHOro

npasa Ta KPUMIHOSOriT, JOLEHT, 3acCny>KeHUn IopUCT YKpaiHu
(dBH3 «HauioHanbHul 2ipHU4uUl yHieepcumem» M. [JHinpornemposcsk,
YKpaiHa)

OPIrAHI3ALINHO-NMPABOBI 3ACAON OEPXXABHOI
IOBIHANBHOI MOJNIITUKW B YKPAIHI

Y npeambyni [leknapauii npaB AUTUHM NPOrofoLweHo, WO AUTUHA BHACNIAOK 1T PidnyHOT
Ta pPO3yMOBOI He3pinocTi notpebye cneuianbHOT OXOPOHW Ta 3axMCTy, BKIIHOYaKOYK
HarneXHWn NpaBoBUW 3aXWUCT, a JIIOACTBO NOBUHHO HagaBaTW Hawkpalle, Lo BOHO Mae€
[1]. BignoBsigHO aep>kaBHa toBeHarbHa NosiTMka mae Oyt couiaribHO OPIEHTOBAHOK Ha
notpebun HenoBHONITHIX. KpiMm Toro, AaepxaBHa nonituka y cdepi toBeHanbHOI CTuLil
noe’a3aHa 3i BCiMa HanpsasMamun AepXaBHOI NPaBoOBOi NONITUKM Ha cTagii BUPOBNEHHs,
NPUMHATTA Ta peanisauil piweHb. BoHa cTaHe edeKTMBHOK Nnulie ToAi, KONu cTaHe
ernemMeHTOM YcCiel gepXaBHOI NpaBOBOI CUCTEMM, Y TOMY YMCIi MU WOAO 3II0MUHHOCTI
HEMOBHOMITHIX.
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LinginizoBaHnmM nigxogom OO BUPILLEHHA NpobnemM AMTAYO0i 3MOYMHHOCTI € CTBOPEHHS
CUCTEMM KpUMiHanbHOI tocTuuil. Tak, Ykasom lpeavageHTa YkpaiHu Big 24 tpasHa 2011
p. Ne 597 cxBaneHo KoHuenuito po3BUTKY KpUMIHANbHOI HOCTULIT LLOA0 HEMOBHOMITHIX B
YkpaiHi [3]. 3aszHayeHy KoHuenuito 6yno po3pobneHo pobo4yolo rpynoto, YyTBOPEHOH
Haka3oM MiHicTepcTBa toctuii Big 27 TpasHa 2010 p. Ne 491/7, no cknagy SKol yBivLwnm
npencraBHukn BepxoBHoro Cyay YkpaiHu, LEeHTpanbHUX OpraHiB BMKOHABYOI Braaw,
'eHepanbHOI NpokypaTypu YKpaiHu, IHCTUTYTYy 3akoHogaBcTBa BepxoBHoi Pagun Ykpainu,
NneHiTeHuiapHOI CUCTeMU, Heypsa0BUX FPOMALCLKMX OpraHisain.

BapTto BiamiTnTh, Wo cepen nonoxeHb KoHuenuil 3Hanwnm cBoe BiaobpaXeHHsa Kpalyi
idei Ta MNO3WUTMBHI HanpauloBaHHA, WO po3pobnanuca cBOro 4acy npu nigroTosLi
Bi4NOBIQHOIO NPOEKTY KoHUenuii po6o4yoto rpynoto npu BepxosHomy Cyai YkpaiHu, cknag,
sKol ByB TakoX NpeacTaBfieHU PiIBHOMaHITHUMK AEPXKaBHUMU OpraHamu, B TOMY YMCHi
npeacTaBHMUKaMU rpOMaaCbKOCTiI.

AHani3 nonoxeHb KoHuenuii ceig4yMTb Npo 3anpoBayKeHHA HOBOIo NiAXoAy AepXkaBu 40
npobnemu OuTAYO0T 3MOYMHHOCTI, 3axXUCTy npas Aditen. Agxe, AOiTM — € 0cobnunBoro
KaTeropieto 6yab-aKoro cycnisibCTea. Y 3B’s13Ky 3i CBOEH COLiaNibHOK HE3PINICTI0, BOHU He
34aTHi B NOBHIN Mipi yCBIgOMIIIOBATU XapakTep BYMHIOBAHUX HUMMU [iK, a TaKoxX
MOXIMBICTb HAaCTaHHSA Big LUbOro HeraTUBHUX Ans cebe Hacnigkis. OgHOYacHO, BOHU €
ManbyTHIMM NOBHOMPaBHUMM YfIEHaMK LbOro CycninbCcTBa Ta, NO CyTi, YEProBo JTAHKOH
y NpoLueci NPOOOBXEHHSA NOro iCHyBaHHS. [lepxaBa, sika Bu3Ha4dmna cebe sik couianbHa
Ta NpaBoBa, 3i CBOro OOKy, Mae CTBOPUTU KOXHIM ANTUHI HANEXHi YyMOBW CTaHOBIEHHS Ta
NMOBHOIO i FAPMOHIMHOIO PO3BUTKY CBOET OCOBUCTOCTI. Y 3B’s13KYy 3 UMM, € HEOOXIAHICTb Npw
BNBYyOoBi 6yab-SKnX BiAHOCUH 3 AiTbMU BpPaxoBYBaTW BIKOBI, COLianbHO-MCUXOMONiYHi Ta
iHWi 0cOBNMBOCTI X PO3BUTKY.

KoHuenuia po3BUTKY KPUMIHANbHOI  OCTULIT  WOAO HEMNOBHOMITHIX B YKpaiHi

po3pobnsanacs 3 ypaxyBaHHAM 3HAYHOI KiNbKOCTI MiXKHApPOAHUX LOKYMEHTIB, NOSIOXKEHHS

SIKMX CMPAMOBAaHI Ha 3axMCT npaB fiTen, cepeq sKux, 3okpema:

1. KonBeHuii OOH 3 npaB antnHun 1989 p.;
2. KepiBHnx npuHuunis OOH 3 nonepemXeHHs1 3M0MMHHOCTI cepef HEMOBHOMITHIX Ta
Mpaeuna OOH wop[o 3axncty HeNOBHONITHIX, No36aBneHux Boni 1990 p.;

3. PekomeHpauii KomiTeTy MiHicTpiB Pagn €Bponn gepxaBam-yrnieHaMm LWOAO HOBUX
3acobiB poboTn 3 3MOYUHHICTIO cepen HEMOBHOMITHIX | poni npasBocyadd y chnpaBax
HenosHoONITHiX 2003 p.;

4. Pekomenpauii KomiteTy MiHicTpis Pagn €Bponu gepxaBam YrnieHam Lwoao

coujianbHOI peakuii Ha 3NMOYNHHICTb cepen HernoBHOMITHIX 1987 p.;

5. Pekomengauii Komitety MiHicTpiB Pagu €Bponu woao poni paHHbLOro NCMXosioriYHoro
BTPYYaHHSA 3 MeTO npodinakTnkm 3novmHHocTi 2000 p.; 6. €BpoONencbKOi KOHBEHLT Npo
3aincHeHHsa npas aiter 1996 p..

KoHcTuTyuia YkpaiHu BU3HaE NIOAVHY, 11 XUTTSA | 30OPOB’d, YeCTb i MgHICTb HanBULLOO
couianbHOK UiHHICTIO [2]. KoxHa noguHa mMae npaBoO Ha BiNbHUA PO3BUTOK CBOEI
ocobucTocTi. [iTh piBHi y CBOIX NpaBax He3anexHo Bif NOXOMXKEHHS, a TakoX Bif, TOro,
HapoKeHi BoHM y wnobi unm nosa HuM. [NpaBa i cBobGoaM NMOAMHU Ta iX rapaHTil
BM3HA4YalTb 3MICT i CPAMOBAaHICTb JepXXaBMu.

3anexHo Big cdepn perynoBaHHA CyCniflbHUX BIQHOCWH, 3aKOHOAABCTBO YKpaiHu
MiCTUTb HU3KY 0COBNIMBOCTEMN, O CTOCYHOTLCA NPaBOBIAHOCUH 3 AiTbMW. Tak, LiMBinbHMN
Kogekc YKpaiHu 3anexHo Big BiKy cyb’ekTa npaBOBIAHOCKH, OKPIM MOBHOI LMBINbHOT
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Aie3naTtHoCTi (isan4HOi 0cobM BM3HAYa€E TaKOX YaCTKOBY UMBINbHY Ai€3gaTHiCTb Ta
HEMOBHY LMBINbHY Ai€34aTHICTb, XapakTEPHOK PUCOK0 SIKMX, 30KpeMa, € 0COBNMBOCTI Y
MATaHHI UMBINBbHOI BIQMOBIAANBLHOCTI ManosniTHbOI Ta HEMOBHOMITHLOI ocobu [6].
KpumiHanbHuin kogekc YkpaiHu 3pobumB nuwle neplmin Kpok y Hanpami peanisauii
MexaHi3My CUCTEMMU toBEeHanbHOT oCcTulil [4]. Y HbOMY BM3HA4YeHO BiK, 3 AKOro MOXIMBe
HaCTaHHSA KpMMiHanbHOI BiANOBIAANbHOCTI, @ TaKoX BCTAHOBME HU3KY OocobnunsBocTen
LWOAO KpUMiHANbHOI BigMNOBI4aNbHOCTI Ta NOKapaHHA HEnoBHOMITHIX. KpuMiHanbHUM
npouecyanbHUn KogeKkc YKpaiHW TakoX BCTAHOBMOE OCOONMBOCTI NPOBAKEHHA Y
cnpaBax NpPo 3M04YMHM HEMOBHOMITHIX [5]. 3o0kpema, BM3Ha4yae nepenik 06CTaBuH, WO
nignaratoTb BCTAHOBMEHHIO (XapakTepucTuka ocobu HENOBHOMITHLOrO; YMOBMU WMOro
XUTTS Ta BMXOBaHHSA; OOCTaBMHM, WO HEraTMBHO BNAMBANM Ha WOr0 BMXOBaHHS;
HasiBHICTb abo BIOCYTHICTb [OpPOCAMX NIAMOBHUKIB Ta iHWWUX OCI6, SKi BTArHyNM
HEMOBHOSMITHBOrO B  3MOYUHHY  OIANbHICTb); BWHATKOBI  BUMNAAKM  3aTPMMaHHS
HEMNOBHONITHBOrO Ta B3ATTA MOro nig BapTy. BcTtaHoBnwe 0cOBNUMBOCTI BUYMHEHHSA
npouecyanbHMUX i 3a y4yacTio HEmnoBHOMITHbOro, NOPSAOK 3aCTOCYBaHHA OO HbOro
NPUMYCOBUMX 3aXOAiB BUXOBHOINO XapakTepy npu pos3rnagi cnpaeu cygom. lNepenbavae
MOXINUBICTb 3aKPUTTS KPUMIHaNbHOI CApaByM 3a 3MO0YUH HEBENUKOI Ta cepeaHbol
TSKKOCTi, BYUMHEHWUIA HEMOBHOMITHIM.

BoaHouac, He3Baxatoun Ha Te, Wwo KpumiHanbHU npouecyanbHUii Koaekc YKpaiHu
MICTUTb HU3KY HOPM, CIPSIMOBAHUX Ha BUPILLEHHSA NUTaHb NpoLecyanbHOro xapakrepy, y
KpUMiHanbLHOMY MpoLeci BiACYTHI HOpMK NPO Megiauito (anbTepHaTUBHE BperyrntoBaHHA
cnopiB) uu 1i aHanorn. ®akTUYHO, Ue i € OAHUM i3 PaKTopIB, AKNN CTPUMYE MOLUMPEHHS
LbOro iHCTUTYTY B YKpaiHi. Tomy o KpumiHanbHOro npouecyanbHOro Kogekcy YkpaiHu,
3 METOK PO3BUTKY MOMOXEHb LWOAO CUCTEMU HOBEHANbHOI CTUUIT, Crig BHECTU 3MiHU
LLOAO: CTajin, Ha SKMX MOXITMBE 3aCTOCYBaHHA LMX MeXaHi3MiB; 4il opraHiB JOCY40BOro
cniacTea i cyay npy ubomy; npobnemn nepebiris npouecyanbHNX CTpokie. HeBmpileHnm
TaKOX 3anuacTbCa NUTaHHS CTaTycy opraHy, skui Oyae 34iNCHEHHA npoueaypy
megaiauii.
Y cdepi 3axucty npaB AUTUHM 3abe3neyvyeTbCsl BUKOHaHHS 3aranbHOAEPKaBHOI
nporpamn «HauioHanbHWn nnaH gin wopo peanisdauii KonseHuii OOH npo npasa
ANTUHU» Ha nepiog ao 2016 poky.
HanarogkeHo cnisnpavto 3 MiXKHapo4HUMU yPSALOBMMU Ta HEYPSA0OBUMM OpraHisauismu,
SKI CNPUAIOTE 3aXMCTY NpaB Ta 3aKOHHUX IHTEpPeCiB NOTepNinnX Bif 3MI0MMHIB 3a3HAYEeHOI
CNPsSIMOBAHOCTI, fonoMaratTb Y HafaHHI NoTepninuMm peiHTerpauiiHoi, peabiniTauinHorl,
hiHaHCOBOI, NCUXOMNOriYHOI Ta MeauyHoI gonomorn (3okpema 3 Noconecteom CLUA B
YkpaiHi, MNMpegctaBHmuteBom MOM B YkpaiHi, AMEPMKaHCBLKOK acoLiauielo HpPUCTIB,
MiKHapOOHUM  XKIHOYMM  npaBo3axMCHUM UeHTpoM «Jla Cipaga — VYkpaiHay,
KoopauHaTtopom npoektis OBCE B YkpaiHi).

PeanisytoTbca:
- npoekT Pagn €ponn «3MiLHEHHS Ta 3aXMUCT NpaB AUTUHWY;
- npoekT KaHagcbkoro areHTCTBa MiKHapOAHOro po3BuUTKY «PedopmyBaHHS cuctemu
KPUMiHanNbHOI KCTULII OO HENOBHOMITHIX B YKpaiHi»;

- npoekt €C «CTBOpeHHA perioHanbHUX UEeHTpIB NIATPUMKKU | cynpoBody Aiten y

Kpun3oBux Xnttesmx obctaBmHax» (y M. bina Llepksa, XmepuHka, XmMenbHULLKURA)[7].

BuwesasHayeHe CBiguYUTb, WO NMUTaHHIO JOTPUMAaHHA npas AiTer B YKpaiHi npuaineHo

3Hay4Hy yBary, Lo Bignosigae 6inbLOCTi 3aranbHOBM3HAHUM MiXKHAPOOHUM CTaHaapTaMm.

Pasom 3 Tum, poarnsigatoym BkasaHe NUTaHHA B KOHTEKCTI AepXKaBHOI NOMITUKN y cdhepi

KpUMiHasbHOT tOCTULIT BapTO BIAMITUTU, WO HU3Ka MONOXEHb YMHHOIO 3aKOHOAABCTBa
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notpebye CyTTEBOrO OHOBIIEHHS BIAMOBIAHO OO BUMOP Cy4yacHOCTi. Tak camMo €
HeoOXigHICTb Yy BNpOBaXEHHI HOBUX (hopM Ta MeToaiB poboTn 3 HEMOBHOMITHIMU
NpaBoOnNoOpYyLUHNKAMWN.

HepockoHanicTb  3aKOHOOABCTBA HEMMHy4Ye nopomxkye npobnemu y  cdepi
NpaBO3acTOCYBaHHS, YHEMOXIUBMIOKYN peanisauito B MOBHIN Mipi, B TOMYy 4ucCHi
Cyoasmu, Bif pilleHb SKUX 3aneXuTb nogarnblia A0NS HEeNOBHOSITHIX MPaBOMOPYLUHUKIB,
CBOIX MOBHOBAXEHHS LWOA0 34iINCHEHHS HE3aNEXHOro, 06’eKTMBHOIO Ta HeynepeLKeHoro
npaBocyaasi, 30Kpema 3 MeTO BUMPaBIieHHA HENOBHONITHbOI 0cobu, 3anobiraHHs
BUYMHEHHIO HEK HOBUX 3M0YMHIB, YHEMOXIUBIIEHHS 3aBAaHHA 11 (PIBUYHUX CTpaxdaHb
ab0 NPUHMKEHHS NACLKOT MAHOCTI.

Y cyyacHin YkpaiHi HapaxoByeTbCcsa 6nmn3bko 29 MMH. HEMOBHONITHIX AiTEN, cepen AKMX
3HAYHY KiNbKiCTb CKNagawTb AITU-CUPOTK Ta 4iTW, AKi 3anuwmnuncs 6e3 6aTbKiBCbKOro
niknyeBaHHA. ToMy pearnisadis nonoxeHb KoHuenuii po3BUTKY KpUMIHANbLHOI OCTULIT Mae
nocMnNUTU BIiANOBIQANbHICTL CiM'I, rpoMagn Ta OepXaBu 3a MNpouec BUMXOBaHHA Ta
CTaHOBMNEHHA AiTen; 3abe3neunTn OOTPUMAHHA npaB i cBobon AiTen, Wo BCTyNunu y
KOHIIKT i3 3aKOHOM, LUMSIXOM MigBULLEHHS PiBHS IX MPABOBOro Ta couiaribHOro 3axucTy;
3MEHLUUTU piBEHb ANTAYOI 3NIOYNUHHOCTI.

[lnsa [ocArHeHHs1 NO3UTUBHUX UiNen HeobXigHUM € 34IMCHEHHS 3ax0aiB, CNPSIMOBaHUX
Ha MakcumarsnbHe MOCUIEHHS MPOMINaKTUKN OUTSAYOT 3MT0YMHHOCTI (SK Y KpalHax aHrno-
aMepUKaHCbLKOT cuCcTeMu); npaBoCcyads 34INCHIOBATM He MNPOMOPLINHO 3M04MHYy, a
BpaxoBYKO4YM  BIKOBi, coLianbHO-MCUXOMONYHI  Ta iHWI 0CcoBNMBOCTI  PO3BUTKY
ManosniTHbOro NPaBoMNOpYLUHUKA (SIK Y KpaiHaxX KOHTUHEHTarbHOI CUCTEMM); CTBOPUTH
cucteMy peabinitauii giten, aKki BYMHUNKN 3N0YNHN Ta pO3BMBATU BiQHOBHE NpaBocyaas —
NPUMUPEHHA NOTEPNINOro i NOPYLUHMKA (SK Y CKaHANMHABCLKUX KpaiHax).

Mepenik nocunaHb:

1. Neknapauus npas pebéHka : pesontoumns 1386 reHepanbHon Accambnen OOH ot 20 Hos6. 1959
r. — Pexxum goctyna : http://zakon2.rada.gov.ua/laws/show/995_384. — 3arn. ¢ akpaHa.

2. KoHctuTtyuia YkpaiHu : npunHaTa Ha m'aTii cecii BepxosHoi Pagu Ykpainun 28 yeps. 1996 p. —
Pexum poctyny : http://zakon4.rada.gov.ua/laws/show/254%D0% BA/96-%D0%B2%D1%80. —
HasBa 3 ekpaHy.

3. KoHuenuis po3BMTKY KpUMiHAINbHOI HOCTULIT LWOAO HEMOBHOMITHIX B YKpaiHi : yka3 Npe3ngeHTa

Ykpainm Big 24 TtpaB. 2011 p. Ne 597/2011. — Pexum  pgoctyny
http://zakon2.rada.gov.ua/laws/show/597/2011. — Ha3Ba 3 ekpaHy.
4. KpymiHanbHuii kogekc Ykpaium Big 5 kBiT. 2001 p. Ne 2341-lll. — Pexum pgoctyny :

http://zakon4.rada.gov.ua/laws/show/2341-14. — Ha3Ba 3 ekpaHy.

5. KpumiHanbHo-npouecyansHumn kogekc Ykpainm Big 13 kBiT. 2012 p. Ne 4651-VI. — Pexum goctyny
: http://zakon4.rada.gov.ua/laws/show/1001-05. — Ha3Ba 3 ekpaHy.

6. UmBinbHun kopekc VYkpaiHum Big 16 civ. 2003 p. Ne 435-IV. — Pexum poctyny
http://search.ligazakon.ua/l_doc2.nsf/link1/T030435.html. — Hasea 3 ekpaHy.

7. Indbopmauia «[lMpo imnnemeHTauito y 2014 poui MNMopsaaky geHHoro acouiadii YkpaiHa — €C» -
Pexum pocryny:
http://www.kmu.gov.ua/control/uk/publish/article%3FshowHidden=1&art_id=243281941&cat_id
=223345338&ctime=1266423569791
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PO30111 2. KPUMIHAITbBHUA NPOLEC

AHicimoB [iMutpo OnekcinoBuy
KypcaHT Il Kkypcy dakynbTeTy niarotToBkM ¢haxisuiB Ansa nigpo3aninis KpMMiHansHoT
MLt
AOBH3 «[JHiNponeTpoBCbKMIA AepXXaBHUI YHIBEPCUTET BHYTPILLIHIX
cnpas» M. [HinponeTpoBcbk HaykoBumn kepiBHuK: [daparaH B.B.
KaHOugaT  opUANMYHUX  HayK, CTapwun  BuKnagad
Kadheapu onepaTMBHO-PO3LLYKOBOI AiSSIbHOCTI
Ta cneuianbHOT TEXHIKM (haKyrnbTeTy NigroToBKu dpaxiBuis
Ans nigposainie KpUMiHanbHOT Miniuit

DESAKI OCOBNUBOCTI BUKOPUCTAHHA MOXITMBOCTEWU 3ACOEIB MACOBOI
IHOOPMALLII MIAPO3OITAMU ACBE3 MBC YKPAIHM Nif YAC
OMNEPATUBHOPO3LLYKOBOI'O 3ABE3INEYEHHA KPUMIHAJIbHOIO NMPOBAOXXEHHA

3acobn macoBol iHopMauii MOXYTb BUSIBUTUCHA HE3aMiHHUMWU MOMIYHUKaAMU B
cnpasi po3scnigyBaHHs 3no4ymHiB. OgHak B OCHOBHOMY B3a€EMOAISi OpraHiB 4OCYAOBOro
poacnigyBaHHs 3i 3MI 34incHIOETLCA Y HE NpouecyanbHin hopmi.

pamMOTHMI | HayKoBMM Nigxig OO MWUTaAHHA MNPO 3anyyYeHHs 3acobiB MacoBOi
iHgbopMmauil 4o AiANbHOCTI NO PO3KPUTTIO 3MOYMHIB MOXe AaTn xopowuin pesynbTtaT. 3MI
BONOAIIOTb PAOOM SIKOCTEW, SAKi MOXyTb OyTM HesamiHHi nig 4ac [ocyaoBOro
po3cnigyBaHHA: onepaTuBHICTb, MOBINbHICTb, AOCTYMHICTb BEMNUKOT KiNIbKOCTI rpoMagsiH,
O [OO3BOMSIE OpraHamMm cnigcrtea i Ai3HaHHSA, LWBWMAKO i e(eKTUBHO 3BepHyTUCA A0
HacesleHHA KpaiHM 3 NPOXaHHAM NPo HagaHHs M cnpusiHHA [1, ¢. 68].

Ak npaBuno, B3aemogis onepatuBHux nigpo3ginie OBC 3i 3MI 3gincHioeTbes
Yyepes Bigginu iHdopmauii (Npec-cnyx6ém abo cneuianbHO BUAINEHUX ANS Uiel 4i9nbHOCTI
npauiBHukiB) abo camoCTiiHO nocagoBuMyM ocobamu 3asHayveHux nigpo3adinie Ha
B3aEMOBUIOHUX YMOBax [AnNa OOCAMHEeHHs uinen 6opoTbOu i3 3MOYMHHICTHO.
CniBpobiTHUKM onepaTtrMBHO-po3wykoBux Nigpo3ainie LCBE3 moxyTb B3aemoginTtu 3i 3MI
AK y Npoueci AOKYMEHTYBAHHS 3IMTOHMUHHOI AiSiNIbHOCTI po3pobntoBaHMX OCib B pamkax
cripaB onepaTMBHOro ob6niky (Mig Yac po3LyKy 3ro4MHLIB), TaK i B NpoLEeci nonepeaHboro
po3cnifyBaHHA B pamMKax KpMMiHanbHOro npoBamkeHHs [2, ¢. 162].

Y xopgi Takoi B3aemMoAii MoXyTb O6yTn BMpILLIEHI HACTYMHI 3aBOaHHSA ABOX PiBHIB: 1)
GesnocepenHi 3agavi; 2) NepCcnekTUBHI 3aBOaHHS.

BeanocepegHiMn € 3aBaaHHSA, AKi BUPILLYOTLCA B XOA4iI 34iINCHEHHST B3aEMOAil no
KOHKPETHOMY KPMMIiHanNbHOMY MPOBAaMXEHHI. 3aranbHi, abo nepcrnekTuBHI 3aBAaHHA
peani3yloTbCsl onepaTtMBHUMU Nigpo3ginaMmn, BUXOLSYM i3 3aBAaHb B3aeMOAil, SKi
BM3HA4YalOTbCA B LifIOMY B pamKax MpaBOOXOPOHHUX OpraHiB.

B.T. TomiH BBaxae, WO MeTOK OnNybnikyBaHHA MaTepianis, WO MICTATb
KpuMiHanbHy iHdopMauito, €: 1) BUPILLEHHA KOHKPETHOro 3aBAaHHS onepaTmBHOI abo
Cnigyoi  AisanbHOCTI  WSAXOM CMHOHYyKaHHA ocib, ski BOMoAiloTb Aokas3oBow abo
OpieHTy4O0 iHopMaLielo, goBecTu 11 OO BigOMa KOMMETEHTHUX NpenCTaBHUKIB
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NPaBOOXOPOHHOI CUCTEMU abo CTBOPEHHSA CAPUSTAMBOIO COLiaribHO-NCUXOMOrYHOro
KnimaTy cepepn rpomagsiH, siki 3abesneuvyoTb onTumaneHi ymoBu gisanbHocTti OBC; 2)
CMOHYKaHHA 4uTadiB, TenernsgadviB i pagiocnyxadiB YXWUTW 3axodiB [O YCYHEHHS
BUSABNEHUX Npu po3cnigyBaHHi abo B cyai 06CTaBuH, AKi CNPUSN BUMHEHHIO 3M104NHY; 3)
iHOpPMYBaHHA HaceneHHss NpoO pearnbHi nodii 3 MeTow nonepemkeHHss abo
CNpOCTYyBaHHA cnyxis [3, . 67]

MoxHa BMAOINUTM [Ba OCHOBHMX MOMEHTW, WO BW3HAYaTb HeoOXiaHICTb
BuKopuctaHHa 3MI nig 4Yac poscnigyBaHHS 3MOYMHIB Y cdepi eKoHOMikM: Heponik abo
BiZJCYTHICTb iHbOpMaLii NPO NOAit0 3f1I04MHY Ta 0Ci6, A0 HBOrO MPUYETHUX; HEMOXIUBICTb
OTPUMaHHS NOTPIGHNX AaHUX iHLLIMM COCOBOM.

Ona 3BepHeHHs nigpos3ainy OCBE3 go 3MI 3 meTolo OTpUMaHHs LOMOMOru
rpoManCbKOCTi, MOBUHHI BYTU BUPILLEHi HACTYNHI NUTaHHA: HEOOXIAHICTL BUKOPUCTaHHSA
AOMNOMOIM  rPOMAACbKOCTI; XapakTepy AOonoMOorM rpomMancbKocTi; obcsary HagaHol
rpoMagcbKocTi iHdopmauil; Bubopy copmu onpuniogHeHHs iHdopmauii; sBubopy 3MI,
yepe3 ski HeobXigHO 3BEPHYTMCHA OO0 FPOMALCBLKOCTI; BU3HAYEHHS LUMAXIB MpUAOMY
iHbopMau,il Bif HaceneHHs.

Pasom 3 Tum, cnig npaBunbHO oGMpatM MOMEHT onybrnikyBaHHA MaTepiany.
3BepTaTncsa 3a CAPUSIHHAM OO FPOMAaACLKOCTI MOTPIOHO nicna TOro, K iHLWIi LWAsXu
BMNpOoBYyBaHi i oTpMaT iHpopmaLito iHWKUM LLASIXOM, SIK NpaBuio, He NpeacTaBNAETbLCS
MOXNUBUM. Lle NOSICHIETBECA TUM, WO ONPUITIOAHEHHSA Oesknx 06CTaBuMH cnpaBn MoOXe
PO3KPUTU NporanuHn OKYMEHTYBaHHS abo (i) cniactea, Npo Lo CTaHe Bi4OMO He TiNnbKu
HaceneHHo, ane i 3NoYNHUI0. ToMY, SIKLLO € iHLUI LWASXX NOLWYKY BioOMOCTEN, HEOOXiAHNX

cnigcTey, Tpeba crnoyaTKy CKOPUCTATUCH HUMM.

lMepepn TMM SIK 3BEPHYTUCA 3a AOMNOMOrO A0 rPOMaLCbKOCTI, HeOBXiAHO peTenbHO
npoaHanisyBatM HagaHy iHdopMauio, OUIHMBLUM MNPU LbOMY He TiflbKM OYiKyBaHi
NO3NTUBHI, ane N HeraTuMBHI Hacnigkn Big I ONPUNIOAHEHHS. IHpopMaLis po3LYKOBOro
XapakTepy MnoBMHHA OyTW MO MOXNMBOCTI FAKOHIYHOK, HE MICTUTU HaAMIPHOCTEN |
€eMOoLiNHOro 3abapBneHHs, sika Moxe OyTW HenpaBuibHO BUTITyMadeHa i NpuBecTn o
NaHikn, YyToK, Ansa nepecydis. A 3MiCT - BigobpaxaTu MPUYMHU | CYTHICTb. Y TEKCTi
BUNpaBAaHO BXMBATU BUPa3u, WO HE BUKINKAKOTb CYMHIBIB Y MOXIMBOCTI OpraHis
Ai3HaHHS | cnigcTea. Baxnueo nigkpecnuTu, WO siBKa B MIAILi0 CBigKa YM noTepninoro
MOXe NMPUCKOPUTK Po3CcrigyBaHHs, Oyae cnpuaTn SKHaNLWBMALWOMY BUABMEHHIO OCIO, siKi
BYMHMWIN 3II0MUH, 3anoBiraHHA BYMHEHHSA HUMM IHLLUMX NPOTUMNPABHUX LiN.

3BepTarynchb 3a AONOMOrow Ao rpomaacbkocTi yeped 3MI, moxe 6yt Bubpana
ofHa 3 (hopm onpunogHeHHs BigomMocTen: nybnikauii matepianie y gpykosaHux 3Ml;
iHTepB'to; BGpudiHrM; npec-koHepeHL;ii; BUCTYNy B NpsiMoOMYy edipi.

Mpn ubOMy HEOOXigHO BiApasy X NPOAyMyBaTK KaHasl 3BOPOTHOroO 3B'sA3Ky. Llen
KaHan noBuHeH 6yTun, NepL 3a Bce, 3py4HUN NS TUX, XTO MOXE MOBIAOMUTU NPO LiKaBy
iHdpopmaLito. B skocTi 3acoby 3B'si3Ky Hanbinbll 4acTO BMKOPUCTOBYETBLCS TenedoH,
HoMep sKoro rnosigoMnaeTbest B 3MI pa3om i3 3BepHeHHAM. [2, ¢. 162].

Takox BapTO BiA3HAYUTK, WO 3HAYHY AOMOMOrY XXypHanictm MOXyTb HagaTu B
PO3KPUTTI HEOYEBUAOHMX 3MI0YMHIB B Cpepi EKOHOMIKN, a caMe BUSIBNIEHHSA BCiX eni3oaiB
3MOYNHHOI OiANbHOCTI.
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Hepigko B CTUXIMHO BUHMKaK4YMX rpynax HaceneHHa MnonynsapHi Taki gxepena
iHpopmauii, €K Ppi3HOro pody YyTKW, MNAiTKA, CNOHTAHHO BWHUKaKYI nNepenadi
NoBiQOMIIEHb, OAEPXYBaHMX 3 HeOomIUinHUX mkepen. XapakTepHo, wo 3MI - ue
JofaTtkoBe [Keperio OTPUMaHHS ornepaTMBHO 3HayuMol iHdopMmauii 3 MeTor
OOKYMEHTYBaHHSA 3MOYUHHUX i po3pobrioBaHMX OCi6, BUCTynawuum Onsi nepesipku
BIJOMOCTEN, WO HagxoaaTb 3 oqiliiHOI NponaraHaun. 3any4yeHHs okpeMux ocib, y Tomy
4yncni XKypHanictie, B 40OpPOBINbHOMY MopsaaKy OO0 MiATOTOBKW i MPOBEOEHHA Chigynx
(PO3LLYKOBMX) Oi MOXE BUpPaXKaTUCHA, Hanpuknag, y BUKOPUCTAHHI AONOMOrM Lmx ocid
ANS NPOBEAEHHST CNOCTEPEXEHHS, HAaBe4EeHHA OOBIAOK Ta iHWWX 3axoaiB, a ocobu, ski
Gpanu yyacTb Yy iX TpOBEeAEeHHi, CTaTh CBigKamMKn y KpUMiHaNbHOMY NPOBaAXEHHS.

OpaHWUM i3 OCHOBHUX QOYHKUIN, akuMn HagineHi nigposainu JCBE3 MBC YkpaiHu €
30INCHEHHS NpOodiNakTUYHMX 3axodiB y TOMY YuCHi Mig 4Yac onepaTUBHO-PO3LLYKOBOMO
3abe3neyeHHst KpMMIHaNbHOro NPOBAaAKEHHS.

3anyyeHHs xypHanictis 3MI oo cnpusHHA B pobOTi onepaTUBHUX Nigpo34inis
OBC pae MOXNUBICTb OTpUMaTK A4o4aTKoBY i BinbLl LUMPOKY iHhOopMaLito Npo cTaH
ornepaTuBHOI 06CTAaHOBKMN Ha KOHKPETHIN TepuTopil Yn ob6'ekTi [4, c. 52].

MpodpinaktnyHa gisnebHicte OBC y cdepi ekoHOMikM HeyyBaHa 6e3 BUABMNEHHS
naTeHTHUX (pakTiB 3NOYNHHOT AIANbLHOCTI, NoTepninux abo cBigkiB, SKi HE 3asBMN NPO
CKOEHUMM 3M0YNH. Y 3B'A3KY 3 LIM OHI€EI0 3 NPUYMNH HE3ad0BiNbHOro ctaHy B3aemogii OBC
i 3MI Ham npeacTaBnsETbCA 3ani3Hine 3BepPHEHHS TepuTopianibHUX OpraHiB BHYTPILLHIX
cnpaB A0 HaceneHHsi Npu poboTi No BUABNEHHIO OOCTaBUMH HEPO3KPUTUX 3MOYUHIB,
naTeHTHUX akTiB, NOTEHLiMHMX oYeBuaUiB, 40OpoBOMbLUIB Ta iH. Pe3ynbtatom uboro €
rPaHNYHO Marna KinbKiCTb BUNagKiB «3BOPOTHOMO 3B'sA3KY» - BigNOBIAHOI peakuil rpomaasiH
3 baxkaHHAM HagaTu gonowmory. [5, ¢. 129].

MoxHa ckasaTu, wo B3aemogis nigpo3ainie JCBES3 3i 3MI go3sonsie: B KOPOTKi
TEPMiHM BCTAHOBUTWU OCIO, MPUYETHUX OO BUYMHEHOro 3r04MHYy, Ta 3abe3neunTun ix
WBMAOKAN PO3LUYK; NPOIH(POpMYBaTU HACeNeHHA MNpo pes3ynbTatn poboTu; 34IMCHUTK
NpoinakTn4HMi BNnmB; ccobopmyBaTh NO3UTUBHY AYMKY NPO CBOK AIANbHICTb; nNy6nivyHo
3a0X0TUTK ocoby, sika Hagana Aonomory.

TakMM 4YMHOM MM MOXEeMO [iNTM BUCHOBKY, WO B3aEMOAIS onepaTuBHUX
nigpo3ainis OBC 3i 3MI nig Yac onepaTtMBHO-PO3LLYKOBOro 3abe3neyeHHs KpUMiHanbHOro
NpoOBaKEHHS, Ha4a€e 3MOry pauioHanbHO Ta e(PeKTUBHO BUKOPUCTOBYBATU MaTtepianbHi
Ta iHTeneKkTyanbHi pecypcu Miniuii, a TakoX niaBvyBaTU pe3ynbTaTUBHICTb CRIgYUX
(pO3LWyKOBMX) AiN Ta IHWKX HaNpsMKIB AisSfbHOCTI, ONTMMI3yBaTW pilleHHs 3aBhaHb
KPUMIHANbLHOIO CyAOYMHCTBA, hOpMyBaTU rpoMagcbKy AYMKY, 3MiLHIOBATU 3B'S30K 3
HaceneHHAM B Linax 60poTbbun 3 EKOHOMIYHOK 3MOYNHHICTIO.
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AHicimoB [imntpo Onekcinosuy

KypcaHT Il Kypcy dakynbTeTy niarotToBkM haxisuiB Ans

Niapo3ainis KpUMiHANbLHOI Miniuii

ABH3 «[HinponeTpoBCbKUI Aep>KaBHUN YHIBEPCUTET BHYTPILLHIX cripaB»
M. [JHinponeTpoBcbk HaykoBuin kepiBHuK: JlntBnHoB B.B.

KaHOuAaT opuaMYHUX HayK, CTapLumMin BUKNagad

Kadpepun KpMMiHaNbHOro npouecy gakynbteTy

niaroToBKM axisuiB 4ns nigposainis cnigcrea

3ATPUMAHHA YNOBHOBAXEHOIO CITYXXBOBOKO OCOBOIO 3A YNHHUM
KNK YKPAIHU

3rigHo 3i cT. 3 KoHcTuTyuil YKpaiHn He4OTOPKaHHICTb M0AWUHU BU3HAYeHa OJHIE0 3
HaNBULLNX CcoLjianbHMX LiHHOCTEN. A npaea Ta cBOOOAN NIOANHN, TX rapaHTii BU3HAYalTb
3MICT i CnpsIMOBaHICTb LiANbHOCTI Aep)kaBu. TakoX B YacTuHi 2 cT. 29 KoHcTuTyuil
YKpaiHu 3a3Ha4YeHo, LLIO HIXTO HE MOXe ByTun 3aapeLuToBaHnin abo TpumaTuCA Nig BapToro
iHaKWe 9K 3a BMOTMBOBAHMM pilLEHHAM cyfy i TiNbKWM Ha nigctaBax Ta B MOPAOKY,
BCTAQHOBIIEHNX 3aKOHOM.
3asHa4eHi nonoxeHHs KoHcTuTyuii Ykpaidm gybniototeca y ¢T. 12 KpumiHanbHoro

npouecyarnbHoro kogekcy Ykpainum (aani — KMNK Ykpainm). 3rigHo 3a3HayeHOol HOpMU HIXTO
He MOoXe TpumaTUcs nig BapToto, OyTn 3aTpumaHum abo obMexXeHUM Yy 34iINCHEHHI NpaBa
Ha BiflbHE NepecyBaHHSA B iHWKMIK cnoci® Yepes nigo3py abo 06BNHYBAYEHHS Y BUMHEHHI
KpMMiHanNbLHOMo NpaBonopyLLEHHS, iHaKLWe, SK Ha nigcTaBax Ta B Nopsaky, nependavyeHmnx
KIMK Ykpainu.

BpaxoBytoun HaBeAeHi BULLLE MONOXEHHA cnpobyemo npoaHanisysatu nepeabayeHi
y KIK YkpaiHn nigctaBu 3aTpymaHHs ocobu nigo3proBaHOi Y BYMHEHHI 3M104YMHY
YNOBHOBaXXEHO Cryk60BOK0 0c06010.

Y KIK YKpaiHu BM3Ha4eHo, WO ynoBHOBaxeHa cnyxboBa ocoba mae npaso 6e3
yxBanu cnigyoro cyagi, cygy satpumat ocoby, nigo3proBaHy Yy BYMHEHHI 3M104MHY, 3a
AKknn nepeabaveHe NnokapaHHsA y BUAi No3baBneHHs BOsi, y TakMx Bunagkax: 1) kLo Lo
ocoby 3actanu nig Yac BYMHEHHS 3MN04YMHY abo 3amaxy Ha MOro BYMHEHHS; 2) AKLLO
6esnocepeHbO MNICNA BYMHEHHST 3M104YMHY OYeBMAELb, Y TOMYy Yuichni notepninuin, abo
CYKYMHICTb OMEeBUAHMX O3HaK Ha Tini, oA4s3i Yn Micui NoAil BKasyloTb Ha Te, WO came us
ocoba WonHO BYMHUNA 3104MH (4. 1 cT. 208 KI1K Ykpainm).

CuctemMHo npoaHarsni3yemo Krto4oBi NOHATTSA BuLLe 3a3HadveHoi ctaTtTi KMK Ykpainu.
BignosigHO 40 nepLuoro BMnagky 3aTpuMaHHs Chifj 3a3HadunTy, WO MOro 3aCTOCYBaHHSA
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TICHO NOB’A3aHe 3 KPMMiIHAINbHO-NPABOBMM MOHATTAM «37104MH», @ TOMY NOro HeobXigHO
PO3IMAHYTU 3 ypaxyBaHHAM LbOro noHATTS. 3rigHo KpumiHanbHOro kogekcy YkpaiHu
(mani — KK Ykpainun) 3anoumHom € nepenbadeHe KK Ykpainum cycninbHO HebGe3nevHe BUHHE
AistHHA (pist abo 6e3aisnbHICTh), BUMHEHE CYD’EKTOM 3MI04MHY. Hac BUMHEHHS 3M104NHY —
Lue nNeBHWM BIAPI30K (MPOMIKOK) 4Yacy, MpOTAromM $KOro BigOyBaeTbCsl CyChiflbHO
Hebe3neyHe OisHHA | HacTaloTb cycninbHO Hebeaneyri Hacnigku [1, c. 135].

Bpaxosytoun Bumorn KK YkpaiHuu, nigctaBammn ans satpMmaHHs ocobu 3rigHo n. 1
Y. 1 cT. 208 KIK YkpaiHu €: no-nepLie BYNMHEHHSA OCOBOI0 3M04UHY, NO-ApYre, BUNHEHHS
0CO6010 AiSIHHSA, CPSAMOBAHOIO Ha BYMHEHHS 3M04YMHY, SIKe HEl He JoBedeHe A0 KiHUS
Nno NpuYnHaMm, WO He 3anexaTb Big 1i Boni. BapTo Big3HaunTH, WO 3MI0MUH CKNadaeTbCs
3 TakMx enemeHTiB, Sk 06’ekT, 00’ekTMBHA CTOpOHa, cyb’ekT, cyb’eKTMBHaA CTOpOHA.
3as3HayeHi enemMeHTu ckrnagy 3f04MHY MOXIIMBO BCTAHOBUTU NULLE NiCns NpOBeaeHHS
[0CyOoBOro posacnigyBaHHsA. BpaxoBywuuM Ue, Ha 4Yac 3aTpMMaHHA He MOXIIMBO
AOCTOBIPHO Y MOBHOMY 00’€Mi BCTAHOBUTM YCi Lji €EMEHTU, @ TOMY MOXIMBO rOBOPUTU
nuwe npo Adito ocobu, ob’ekTMBHA CTOpPOHA SKOT CBIAYUTbL MPO BipPOrigHICTb CKOEHHS
3I104UHY.

BpaxoBytoun 3a3HayeHe, Ha MOMEHT 3aTpMMaHHs YNOBHOBaXKeHa cnyxbosa ocoba
MOXe BCTaAHOBUTU JIMIEe O3HaKM CcKnagy 3M04nHy (cycrnifibHa HebesneyHicTb,
NPOTUNPABHICTb i T.A4.). TAKOX BaXXNIMBOK OCOBNUBICTIO 3aTPUMaHHS € T€, L0 BOHO MOXE
OyTn 3giicHeHe A0 BHeceHHs1 BigomocTen no €PLP. bo cuTyauisa B skiM onvHMNach
yrnoBHOBaXeHa cnyxboBa ocoba mMoxe noTpebyBaTv HeramHux Ain Ans NpUNUHEHHSN
NPaBOMOPYLUEHHS, Ta 3aTpMMaHHA OCOOM NigO3ptOBAHOI Yy BUYMHEHHI 3noyunHy. Lle
nigTeepaxyetbca i Bumorotwo cT. 209 KIK YkpaiHn sikoo BperynboBaHO MOMEHT
3aTpMMaHHsl, a came ocoba € 3aTpuMaHOK 3 MOMEHTY, KOfM BOHa curnot abo yepes
NiOKOPEHHS Hakasy 3MyLleHa 3anuwaTtbCa MNOopsa i3 YNOBHOBAXEHOK Crnyx60BOK0
0COo6010 YN B NPUMILLEHHI, BU3HAYEHOMY YMOBHOBaXEHO Cny60B0K0 0Cc06010.

3amax Ha BUMHEHHS 3NMo4YnHy Takox Bu3HadeHun B KIK YkpaiHu sk nigctaBa gns
3aTpmmaHHs ocobu. BignosigHo o 4. 1 cT. 15 KK YkpaiHm 3amax Ha 3M104NH € BUMHEHHS
ocoboro 3 npaAMUM  ymucrniom AisHHA  (ail abo 6e3gisnbHOCTI), GesnocepenHbO
CNPSAMOBAHOrO Ha BYMHEHHS 3N04YNHY, nepeabdaveHoro BignosigHoto cratteto Ocobnmeoi
yactHu KK YkpaiHu, SKwo npu usoMy 31104MH He Byno JoBeAeHO A0 KiHUS 3 MPUYMH, WO
He 3anexanwu Big 1i Boni. BpaxoBytoun Le 3aTpumaHHs ocobun moxe BigbyTuca Tinbku y
TOMY pasi, Konu ocoba cBoIMU gisiMn He BUpaxkana b6a)kaHHS CaMOCTIMHO BiAMOBUTUCA
Bif, BUMHEHHS 3M0OYMHY, @ HaBMaKu il 3MI0YMHHI Ail 6ynun 3ynuHeHi npauiBHMKaMn Miniuii,
abo rpomagsaHamu.

MigctaBa 3aTpumaHHA ocobu, sika BM3HadeHa y n. 2 4. 1 cT. 208 KIK YkpaiHu
POPMYIOETLCS 3 BXUBAHHAM TEPMiHY «be3nocepeHbo», SKM NoTpedye TryMayeHHs.
Tak 3rigHo 3i cnoBHukom C.lI. OxeroBa TepmiH «besnocepeaHiny 03Ha4yae nNpsiMo
HaCTYMHWI NiCNsa Koro-, Yoro-Hebyab, 6e3 nocepeaHix NaHok, ydacHukis [3].

Ha gymky B.l. Odana «6esnocepegHin» - ue npsasMuMnA, He nepegaBanbHUN,
HenepexigHMn abo He 3anexHuh BiO nocepegHuUTBa, MNPOMIDKHOI nepegadi abo
AonomMoru, cnpusiHHa [4, c. 1114].

BignosigHo oo nonoxeHb N. 2 4. 1 c1. 208 KIK YkpaiHn He4iTKO 3p0o3yMmifno, um
cTocyeTbCsa Aedpinidisa «6e3nocepeHbO MiCAs BUNHEHHS 3M04YMHY» (TOOBTO 3a KOPOTKUM
NMPOMIXOK Yacy Henoparik Big Micusi noAil) nuwe BunagkiB, KONW Ha Migo3ptoBaHOro
BKa3ye oyeBuaeLb, abo XX BOHa CTOCYETLCA 1 BUMNAAKIB BUSIBIIEHHS «CYKYMHOCTI O3HaK Ha
Tini, oaasi 4M Micui nogii, siki BKa3ylTb Ha Te, WO came us ocoba LOWNHO BYMHMNA
3M04MHY». AKLWO Tak, TO B pasi BUSBIEHHS UMX O3HAK He ©e3nocepenHbo, a BNPOL4OBX
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TPMBAoro Yacy Ta Ha 3HaudHil BiagCTaHi Big Micus NOAiT, niacTas Ans 3aTpUMaHHSA He Gyae
[2].

Ha pgymky B.O. [llonentowko, 3aTpumaHHA ©6e3nocepedHbO MiCns BYMHEHHS
KPUMiHanNbLHOro npaBonopyLUEHHA Mae Micle ToAi, KOfM YacoBa i NpOCTopoBa O3HaAKU
HaxXOMKEeHHA ocobu Woao noaii i Micuss BUMHEHHSI KPUMIHANBbHOMO MpaBOMOPYLUEHHS
AaloTb NigcTaBKn 3anigo3put 0coby B MO0 BUMHEHHI, @ TUM Binblue, SKLWO 3aTpUMaHHA
30IMCHIOETBCA NoTepninuM 4nm oyesuauem nogii [5, c. 453]. ABTop 3asHadvae, Wo
CYKYMHICTb OMeBMAHMX O3HAK Ha Tini, 0As3i Y1 Micui nogii, SKi BKa3yloTb Ha Te, WO came
ua ocoba LOMHO BYMHMNA 3M0YMH SK MigcTaBa 3aTpMMaHHs O3Ha4ae, Lo, no-neplue,
03Hak Mae OyTu Kinbka, He3anexHo Bif TOro, e caMe BOHM BUSIBIIEHI Y/ Ha Tifi, 4un
TiNbKW Ha 04A3i, Ha Micui noaii, abo X Ha ABOX YM Ha yCiX umx ob'ekTax; no-
apyre, Ui 03Hakn MatoTb 6yTn ABHUMUK, TOBTO BUOUMUMU, O4EBULHUMM; no-TpeTe,
BOHM MakTb OyTM B €AHOCTI; NO-4yeTBepTe, BOHW MOBUWHHI BKasyBaTu, TOOTO OyTu
iHpopmavuieto (pakTUYHUMU JaHUMU) NPO BYMHEHHS 3MOYMHY came Lieto ocoboto i, no-
n'ate, 6yTn akTMYHMMN JAHUMU NPO BUMHEHHS HEIO 3M0YMHY TiNbKM WO (LWOMHO) [5, C.
455].

Takum 4ymHoMm 3 aHanisy Hopm KIIK YkpaiHn Ta AyMOK HayKOBLIB MOXMINBO
3a3HauunTK, Wo 3rigHo n. 2 4. 1 cT1. 208 KIK YkpaiHu, nigctaBamn A4nsa saTpuMaHHA 0cobu
€: CBiQYEHHS siKi OTpMMaHi 6esnocepegHbO Micnst BUMHEHHS 31I0MUHY Bif noTepninoro abo
oyeBMaUs i SKi NpsIMO BKa3yloTb Ha 0CO0yY, Aka BYMHWUIIA AAHWA 3NOYUH; BCTAHOBIIEHI Y
ocobu, siky 6yno 3aTpmmMaHo Ha MicLji BUMHEHHS 3N104MHY (abo Henoaanik Big Hboro) 6yab-
SKi O3HAKM Ha Tini Y1 0gAasi ocodbu, AKi BKasylTb Ha Te, WO AaHWM 3TI04UH OYNo BYMHEHE
came uieto ocoboto abo CyKymnHICTb 0O3HaK Ha MicLi nogii, WO NiagTBEPAXKYIOTb MPUYETHICTb
AaHol 0cobU O BUMHEHOIO HEID 3TOYUHY.
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2-om u3 4-x]: U - O, Mockea, 1865 r., MsgaHne OOwectBa Poccunckon CrnoBecHOCTH,
yupexaeHaro npu Mimnepatopckom MockoBckoMm YHuBepcuTeTe. [EnekTpoHHWMA pecypc]. —
Pexum goctyny: http://nnm-club.me/forum/viewtopic.php?t=698015.

5. KpumiHaneHUn npouecyanbHUn Kodekc YkpaiHu. HaykoBo-npakTuyHum komeHTap / 3a
3aranbHo pepakuieto npodecopiB B.I'. NoHYapeHka, B.T. Hopa, M.€. Wymuna. — K.: KOcTiHiaH,
2012. - 1224 c.

BnoxuH Anekcangp CepreeBuy

KypcaHT Il kypca [HenponeTpoBcKoro
rocy4apCTBEHHOIO yHMBepcuTeTa
BHYTPEHHUX gen Hay4HbIn
pykoBoauTens: YepHsak H.I.,
KaHanaaT iopuandecknx Hayk, JOUEHT
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OCOBEHHOCTU NPEMWHEHUA MEPbI MPECEYEHUA
- INMHOE OBA3ATENBLCTBO

JInyHoe o06a3aTENLCTBO 3akNio4aeTCsd B BO3MNOXEHWW Ha NOLO3peBaemoro,
06BUHAEMOro obs3aTenbCcTBa BbINOSMHATL BO3MOXEHHbIE Ha HEero CcrneacTBEHHbIM
cyaoben, cyaom obsi3aHHOCTU, npeaycMmoTpeHHble ctatben 194 YIK YkpanHsbl.

Mopo3peBaeMoMy, OOBMHAEMOMY B MNUCbMEHHOM BMAE NO4  POCMMCb
coobLyaoTca, BO3MNOXEHHbIE Ha HEro 0693aHHOCTU N Pa3bACHAETCH, YTO B Criyyae Mx
HEBbINONIHEHNA K HEMY MOXET ObITb NpMMeHeHa bonee xxecTkaa Mepa npecevyeHust U Ha
HEero MoOXeT ObITb HanoXeHO AEHeXHoe B3biCkaHuMe B pasmepe oT 0,25 pasmepa
MUHMManbHOW 3apaboTHON NnaTthbl 40 2 pa3MepoB MUHUMArbHOW 3apaboTHOM NnaTbl.

KoHTponb, 3a BbINOMHEHWMEM NUYHOrO obsA3aTenbCcTBa  OCYLLECTBASET
cneposarternb, a eCnu YronoBHOE NPOM3BOACTBO HAX0AUTCA HA pacCMOTpeHun B cyae, -
NPOKypOp.

CnepyeT OTMETUTb, YTO NIMYHOE 06A3aTENBCTBO B Ka4eCcTBe Mepbl NpeceyeHus
NPUMEHAETCA Ha OCHOBaHUM MOCTAHOBIIEHUS CNEACTBEHHOro cyabu, cyaa no
MOTUBMPOBaHHOMY XOAaTaWCTBY MpPOKypopa, cnegoBaTend, COrfacoBaHHOIO C
NPOKYpOpOM, W BreyeT [Ans nogo3peBaemoro, O06BMHSAEMOro BbINOSMIHEHWE psada
obs13aHHOCTEN, NPeayCMOTPEHHbIX Y. 5 ¢T. 194 YTIK YKpaunHbl, a8 MUMEHHO:

1) npubbiBaTb OO OMNPEeAENneHHOro [AOSMKHOCTHOrO nuua C  YCTaHOBMEHHOM
NepuoanYHOCTBIO MM MO BbI3OBY B CBA3M C peanusauven 3agady  yrofloBHOro
NPOM3BOACTBA, B YaCTHOCTH, A8 NPOBEeAEHUs NpoLeccyaribHbIX JeNCTBUN;

2) He OTny4aTbCA W3 HACENEHHOro MyHKTa, B KOTOPOM OH 3aperMcTpupoBaH,
NpOXMBaET Unu HaxoanTcs, 6e3 paspeLLeHns criegoBaTens, NPoKypopa unu cyaa;

3) yBegoMnaTb criegoBaTensi, Npokypopa unu cyg 06 nsmeHeHun cBOero MecTta
Xutenbctea u / nnu mecta paboTbi;

4) Bo3gepxmBatbCA OT OOwWeHns ¢ nwobbiM  NMUOM,  OnpenerieHHbIM
CNeACTBEHHbIM Cyaben, cyaoM, unn obuwaTtbCs C Henw C cobniogeHnemM YCrioBuM,
onpeneneHHbIX CneacTBEHHbIM CyAben, CyaoM;

5) He nocewaTtb MecTa, onpeaerieHHble CreACTBEHHbIM Cyaben NN CyaoM;

6) NPONTK KypC NEYEHN OT HAPKOTUYECKON UM ankorosibHOM 3aBUCUMOCTN;

7) NPUIOXUTb YCUNNA K NOUCKY paboTbl Unu K 0By4YeHuto;

8) coaTb Ha XpaHeHue B COOTBETCTBYHOLLME OpraHbl rocy4apCTBEHHOW BNacTu
cBOM nacnopT (nacnopTa) Anga Bble3ada 3a rpaHuuy, Apyrme JOKYMEHTbI, AaloLmne npaBo
Ha Bble3 U3 YKpaunHbl U Bbe3 B YKpauHy;

9) HOCUTb ANEKTPOHHOE CPEACTBO KOHTPOSS.

YKasaHHble  Bbile  npoueccyanbHble  00s13aHHOCTM  MOO03PEeBaEMoOro,
0OBMHAEMOro B OCHOBHOM KacalwTCs OrpaHMyYeHus npegycmMoTpeHHoro cT. 33
KoHCcTuTyumMmn YKpauHbl npaBa Ha cBobony nepeasmkeHns n ceobogHoro Bbibopa mecta
XUTEeNbCTBa Unu npebbiBaHMst U NpaBo CBOOGOAHO NOKMAATbL TEPPUTOPUIO YKPaUHBbI.

Tak, MecToM BpemMeHHOro npebbiBaHWUs onpeaensieTcs MecTo, rae nuuo
HaxoOuUTCs B CBSA3M C Npoe3aoM, KOMaHAMPOBKOW, NieYeHnemM, oTrnyckoMm, y4yebon n gp.
370 MoOXeT ObITb [rOCTMHMLA, CaHaTopuii, AOM OTAbIXa WNU Apyrne nofaoGHble
NMOMELLEHNA, a TakKe >XWUMble MNOMELIEeHUsa, He SABMNSAEeTCA MECTOM MOCTOSAHHOro

XUTEenbCTBaA rpaxgaHmHa.

BpemeHHOe nepemelleHne nvua n3 ogHoOro paroHa B Apyron B npegenax ropoaa,
UMEIOLLEro panoHHoOe AefneHue, HapylleHMeM JIMYHOro obsisaTenbCTBa He ABMASIOTCS.
OpHako HeobxoaUMMO yuMTbIBaThb 3anpeT CreACTBEHHOro CyAdbM, Cyda Ha nocelleHue
onpeneneHHbIX MEeCT, eCrin TakoW 3anpeT NpeaycMOoTPeEH B NMMYHOM 0bs13aTenbCTBE.
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Mecto xutenbctBa onpegenderca no oguuuanbHOW €ero perucrTpauuu
nacrnopTHOW Cry>K6on OpraHoB BHYTPEHHUX Aen.

[Moa MecToM XntenbCTBa NOHUMAETCS XWUMOW A0M, KBapTUpY, CnyxebHoe Xunbe,
crneuvanmsMpoBaHHble Aoma (obLiexnTne, roCTUHULA-NPUIOT, crneumanbHblii JoM Ang
OLMHOKUX NpecTapernbiX, AOM-UHTepHaT ONs MHBaNWAOB, BETEpaHOB U Ap.). A Takke
WHOE >XWNoe MnoMeLleHNe, B KOTOPOM rpaXAaHWH MNpoXuBaeT Mo [AOroBopy Harma
(nogHanma), apeHabl UNn Ha ApYrmx OCHOBAHWUAX, onpeaeneHHbIX 3akoHo4aTeNbCTBOM
YKpauHbl.

CornacHo u. 2 c1. 179 YTK YkpanHbl nogo3pesaemMomy, 06BUHSEMOMY NMMCbMEHHO
noA pocnmcb coobLaTCA BO3NOXEHHbIE HA HErO 06A3aHHOCTUN M Pa3bsACHSETCS, YTO B
Criydae UX HEBLINOMIHEHUA K HEMY MOXeT OblTb nNpuMmeHeHa Oonee xectkad mepa
npeceyeHus.

Kpome aToro, B otninume ot YIK 1960 roga 3akoHogartenem npegnoniaraeTca 3a
HencnonHeHne o6A3aHHOCTEN TaKKe HaNoXeHUe OEeHEXHOro B3blCKaHUSA B pa3mMepe OT
0,25 0o 2 pasmepoB MUHUMaNbLHOW 3apaboTHOW NnaThbl.

CornacHo n. 16 4. 1 cT. 3 YTK YkpauHbl pasamep MUHMManoHon 3apaboTHon nnaTbl
onpeaensieTcss Kak OeHexHass CymMMa, paBHad MeCSYHOMY pasMepy MUHUManbHOW
3apaboTHON nnaTbl, YCTAaHOBMEHHOW 3aKOHOM Ha 1 sHBaps KaneHgapHoOro roga, B
KOTOPOM  NPUHUMaETCa  npoueccyanibHoe  pelleHne  unuM  ocyllecTBrseTcs
npoueccyansHoe OeNUCTBME.

3akoHogaTeneMm 4eTko pacnpefesieHbl MNOMIHOMOYMA MO OCYLLUECTBEHUIO
KOHTpOns, 3a cobniogeHmneM BbIMOMHEHUS NUYHOro obas3aTtenbcTBa. Tak, KOHTPOSb 3a
nogo3peBaeMbIM OCYLLECTBNAAETCA crnefoBaTtenieM, 3a OOBMHSEMbIM - MPOKYPOPOM.
CnepoBaTtenb M MPOKypop MMEKT MNpaBo MNOPYYUTb OCYLLECTBIEHWE KOHTPOns, 3a
BbIMOSIHEHWEM YCIOBUIA Mepbl NpeceyvyeHus COTpygHuMKaM Apyrux noapasgeneHuni
OpraHoB BHYTPEHHUX [Aerl, opraHoB 6e30nacHOCTU, OpraHoB, OCYLLECTBIISIOLWMX
KOHTpOMb, 3a cobrniogeHveM  HaroroBoro  3akOHOAATeNbCTBa, OCYLECTBASHOT
COMpPOBOXAEHME B YrofloBHOM MPOU3BOACTBE. YKa3aHHble pabOTHUKM Npu BbISBNEHUN
HapyLUeHW AOMKHbI MHPOPMUPOBATL CriefoBaTensl, NPoKypopa.

CnucokK Ucnonb3oBaHHOW NUTepaTypbl:

1. YronosHbI npoueccyanbHbin kogeke YkpauHbl (oT 13 anpensa 2012 roga 3akoH Ne 4651-vi)
(HeodmumnaneHbii nepeeod) 2. KommeHTapuu k ctatee 179 YIK YkpauHbl. [OneKTPOHHbLIN
pecypc].- Pexum goctyna: http://pravo-ukraine.org.ua/resyrsi/kz/ugolovprotsessualnyj-
kodeks/5349-statya-179-lichnoeobyazatelstvono-

FaBpuneHko bopuc

Cryoent 340 (4 kypc)

[OBH3 «HauioHanbHWi ripH1yni yHiBEpCUTET»
M. OHinponeTpoBCLK

HaykoBui kepisHuk: Kacanorny C.O.,

HoueHT kadeapm KIK, K.10.H., OUEHT

151



3ACAOUN KPUMIHANBHOIO NMPOBAOXEHHA Y HETUMOBUX HOPMAX
KPUMIHAJIbHOI'O NMPOLIECYAJIbHOI'O NPABA

Knouosi cnosa. 3acaau KpUMiHanNbLHOro NPOBaKEHHS;HOPMMU
KpUMiHanbHoNpouecyanbHOro npasa, HEeTUNoBi HOPMW, HOPMU-NPUHLMMU, MPUHLUNN
KpMMiHanbLHOro npouecy, 3acagy KpMMiHanbHOro Cy4o4MHCTBA.

Bctyn. Ha nepwwun norngg kateropis «HOpma KpuMiHanbHO-NpoLecyanbsHoro
npaBa» HaBpPs4 YM BiOHOCUMTBCA OO0 TUX obnactenm KpuUMiHaNbHOrO npouecy, B SIKUX
NPOSABNAETLCH BEMUKUN iIHTEPEC Ta 3aLikaBreHiCTb K TEOPETUKIB TaK i MPaKTUKIB.

MixX TUM, NUTAHHA HOPMW KpUMiHanbHO-NpoLecyanibHOro npasa B Uifiomy, Ta i
OVCNo3uLii 30Kpema, Ha CbOroHILLHIN AEeHb € UM HE HAWUTONOBHILLMM NUTaHHA, 3BaXkatouu
Ha Te, WO nae macwrtabHa poboTa Hag BUPOGNEHHAM NPaBoOBMX MEXaHI3MIB Ta LUNAXiB
3aKOHHOrO Ta MNPaBUMBbHOIO  3aCTOCYBaHHA MpaBuil  HOBOMO  KPUMiHaNbHOro
npouecyarnbHOro kogekcy. NutaHHa agucnosunuii KpMiHanbHO-NpoLuecyansbHOT HOPMU Lie
NUTaHHSA peanisauil  OCHOBHMX npaB Ta  06OB’A3KIB BCIX  y4YacCHuUKIB
KpMMiHanbHoNpoLuecyanbHMX NpPaBoBigHOCUH. Pa3om 3 Tum, cnig 3as3HayuTy, LWo pooiT
NPUCBAYEHNX MUTAHHAM Teopil HOPM KPUMiHabHO-NpoLEeCcyanbHOro npaea Ta piBeHb ixX
orpauoBaHHA Ha CbOro4HILWHIN AeHb Ha3BaTU AOCTATHIM HE BUOAETLCS MOXNUBUM. Bce
Lie roBopuUTb NPO HeabuAKUIN piBEHb akTyanbHOCTI AAHOrO NMUTAHHS, a TakoX notpebye
HeabusaKoro piBHSA ANHAMIKM ONsi OTPUMAHHS LWBUOKOMO pe3ynbrary.

Meta. Crartta npucsaveHa cnpobi Oinbw  WWPOKO [OCHIOUTM  NUTaHHS
HOPMMPUHUMNIB SIK OKPEMOro BUAY HETUMNOBUX HOPM KpUMiHANbHO-MpouecyasribHOro
npaBa 3 ypaxyBaHHAM MiCUs LMX HOPM B CUCTEMi HOPM KpUMiHanNbHO-NpoLuecyasibHOro
npaBa Ta 0COBNMBOCTEN CTPYKTYPU A4aHOro BUOY HOPM Y 3B’A3KY 3 TUM, LLIO CamMe BOHW B
CBOEMY 3MICTi MalOTb MPUHUMMN KPUMiIHANbLHOI NpouecyaribHOT AifIbHOCTI.

Yci HOpMM KpuMiHaNbHO-NpoLEecyanbHOro npaBa MOXHa KnacudpikyBaTu 3a
aekinbkoMma nigctaBamn. OpfHieto i3 Takux MigCctaB € 3MICT NUTaHb, BPEryriboOBaHUX
npouecyanbHUMN HOPMaMMU.

Tak, M.J1. Aky® BBaxae, WO y KpPUMiHaNbHO-NPOLECyanbHOMY MNpaBi MOXHa
BUOKPEMUTU, ABi rpynn Hopm: 1) HOpMWK, WO BMU3HAYaKOTb 3aBOAHHSA KPUMIHANbLHOMO
Cy[04MHCTBA, 060B’A30K MOPYLUEHHSA KPMMiHANbHOI CpaBu i PO3KPUTTS 3M104YMHY, BUMOTY
NOBHOTW, BCEOIYHOCTI i 0O’EKTUBHOCTI AOCNIMKEHHA, KONo oOCTaBWH, WO NianaravTb
[OKa3dyBaHHIO, Ti, WO pPerynoTb OUiHKY [O0KasiB, KOMNO MNUTaHb, WO NignsrarTb
BUPILWEHHIO Ha Hapapji cyaaiB rig 4Yac nOCTaHOBIIEHHS BUPOKY, Ta iHWI npaBuna, wWo
6eanocepeqHbO CTOCYOTLCA OiANbHOCTI CAIgYNX | CyQOBUX OPraHiB, ii 3MIiCTy; 2) HOpMK,
WO BCTaAHOBMOKTbL MNOPSAOK KPUMIHANBHOIO CyOOuMHCTBA, WOro ¢OpMy; BOHMU
perynoTb Ccrnigyy i cygoBy AisNbHICTL He 6e3nocepegHbo - 1i 3MICT, a LUMISIXOM
pernameHTauil npouecyanbHUX YMOB MPOBEAEHHS K L€l AisanbHOCTI B UifIoMy, TakK i

Moain KpuMmiHanbHO-NpouecyanbHUX HOPM Ha Taki ABi rpynu, Ha Aymky M.J1.
AxkyBa, € YITKO BUpaKeHUM Yy 3aKOHi Mig Yyac BM3HAYEHHA NigcTaB OO cKacyBaHHS abo
3MiHM BUPOKY CYyAOM BULLECTOSALLOI iHCTaHUil, skumn €: 1) ogHOBIYHICTE abo HenoBHOTa
nonepegHbLOro (Tenep - AOCYAOBOro - aBT.)CRigCTBa YW CyOoOBOro AOCHIMXKEHHS; 2)
HeBIAMNOBIQHICTL BWCHOBKIB Cydy, BUKNAOEHWX Yy BUPOKY, (PakTU4HUM oObCTaBUHaM
npoBamxeHHd. 014, c. 80.

ABTOp, aarouu nepernik nuTaHb, Lo BperyriboBaHi HopMamMu
KpMMiHanbHoMNpoLuecyanbHOro npasa, BigHECEHUMU HUM 40 NepLuol rpynu, TMM caMnm
nigKpecnoe iXHiN 3aranbHUN xapaktep. Taki NONOXeHHs sK «0DOB’AI30K NMpoBEAEHHSA
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AOCYAOBOro po3chigyBaHHA», «BUMOra noBHOTU, BCEBIYHOCTI i 06’EKTMBHOCTI Cy40OBOro
PiLLEHHA»  BU3HAYalTbCA Yy Teopil SK NPUHUMNKM  KPUMIHaANbHOrO  npolecy
(kpumiHansHoNpouecyansHoro npasa). Mo cyTi, 6inbwicTe 3a3HadveHnx M.J1. Akybom y
nepLin rpyni HOpPM € HOpMaMU-NMPUHLMNAMM.

BoHn 6GesnocepegHbO He perynowTb  MNOpSOOK MNPOBadXEHHS  OKpeMuxX
npouecyanbHUX AN | MPUAHATTS nNpouecyarnbHUX pilleHb Ta MNPOBaXEeHHA Y
KpUMiHanbHOMY Mpoueci B LinomMy, ane MatoTb BupilansHe (NPUHLMMNOBE) 3HAYEHHS SIK
A8 POpMynOBaHHSA BCiX iHLWINX KPUMIHANbHO-NMpoLecyanbHUX HOPM, TakK i AN NpakTukn
IX 3acTocyBaHHs. 3akpinneHi y KpuMiHanbHO-npoLecyanbsHOMY 3aKOHOOABCTBI 3acaam
NpoBaXXeHHs1 «HabyBalOTb 3HAYEHHA nule HOPMAaTUBHUX Yy3aranbHeHb. | 6yayum
HOPMaTUBHUMUM  y3araribHEHHAMW  34INCHIOTL  BIANOBIOHWMMA BB Ha BUHUKIE
npoLiecyarnbHe NpaBoBigHOLLEHHS Yepes YCi HOpMU 1 IHCTUTYTU NpoLiecyarnbHOro npasa,
CTOCYHOTbCA YCiX HOPM i npouecyaribHMUX iHCTUTYTIB | pa3oM 3 TUM YTBOPKOKTb €AUHY
npouecyaneHy TkaHuHy 07, c. 77-780. Tomy M.C. CTporosud Big3Ha4vaB, O «IPUHLUMNK
KpUMiHaNbHOro npouecy - uUe KpuMiHanbHO-npouecyanbHi HOPMW  3aranbHOro i
BU3HAYaNbHOrO Xapakrepy LWoA0 iHWKMX KpUMiHanbHO-NpouecyasibHUX HOPM; BOHU
OTPMMYIOTb KOHKpEeTMU3auito i geTanisauito B 6inbll npuBaTHUX NpouecyanbHUX HOpMaXx,
LLIO HanexaTb 40 OKPEMUX IHCTUTYTIB KPUMiHaNBbHOIo NPoLEeCy i 4O OKPeEMUX MOro cTagin»
09, c. 1240.

Y BIignoBigHUX HOPMax KpUMiHanNbHO-MpoLEecyanbHOro npaBa 3akoHo4aBelb
opMyrne NPUHUMNN KpUMiHanNbLHOro npouecy!. Bigpasy 3asHauyvMmo, Wo npuHumMnam
KPpUMIHaNbLHOro npouecy MNpuUCBAYEHO GaraTo TeopeTUdHMX pPobBiT. Y OOHMX i3 HMX
PO3rnsHYTI 3aranbHi TEOPETUYHI NUTAHHSA WOAO MOHATTS Ta CUCTEMWU MNpouecyarbHUX
npuHumMnis 060, y iHWKX - OKpeMi npuHUMnK, Wo cknagarwTb cuctemy 0O10. [ana
obcTaBuHa BUKNOYae HEOOXIAHICTb BAaBaTUCS 4O 'PYHTOBHOIO AOCHIIKEHHS 3aranbHNX
NUTaHb BU3HAYEHHSA NOHATTHA NPUHUKUNIB KPUMiHANbLHOro npouecy. AHania TeopeTU4Hol
niTepatypu, HaBeeHol y ABOX NOMNepeaHix NOCUNaHHNAX, CBiAYMTL MPO Te, WO NpeaMeToMm
BCIX UMX AdocnigkeHb Oynu npuvHUMAW Yy PO3YMiHHI 3aranbHuX (yHOaMeHTanbHMUX)
NOJSIOXEHb KPUMiHaNbHOro NpoLecy, a OT HOPMHU, Y AKMX BOHU BUKNAZAATLCA, aHarni3y He
nigaasanucs.

Tomy nig yac gocnigXXeHHs My 30cepeannmn OCHOBHY yBary Ha Takux NUTaHHAX: 1)
Y NOBWHHI HOPMU-MPUHLMMIM MICTUTUCS Y POpMi cTaTen okpeMol rnasun y KpumiHanbHO-
npouecyanbHOMY KOAEKCI YKpaiHM | AKLLO NOBUHHI, TO ki came ?

1. Yu nosuHHi HOpMU-npuHYUnuU micmumucs y ¢bopmi cmamed OKpeMoi ariasu y
KpumiHarnsHo-npouyecyanbHOMY KOOeKci YKpaiHu i KW rMo8uUHHI, mo siki came ?

TpaguuinHo cknanocs, o BiTYN3HAHE KpUMiHanbHo-npouecyarbHe
3aKOHOAABCTBO 3a PaAsAHCLKOro Mepiogy PO3BUTKY HALLOi AepXXaBu MICTUIIO HOpMU 3
OCHOBHMMMU MOSIOXKEHHAMM, L0 MasiM 3Ha4YeHHSA O51s1 BCbOro KpuUMiHanbHoro npouecy. Y
KMK 1922 0130 i 1927 0120 pokiB Taki HOpMu npumiwysanucsa y rmasi 1. YnHHUM Oo
2012 poky KI1K 1960 poky He BigiMLLOB Bif Li€l TpaguLil.

OCHOBHI NonoxeHHs1 rnasun 1 3a3Ha4YeHUX KOLAEKCIB MICTUNN HOPMU, MPUCBAYEHI
BM3HAYEHHIO YMHHOCTI 3akoHy Yy yYaci (cT. 2 KIMK 1922 i 1927 pokiB); HeaonyCcTUMOCTI

! 3akoHOIaBEIF BAKOPUCTOBYE TPU OCHOBHHX CIIOCOOH BiJOOPasKEHHS 3MiCTY NPHHIIUIIB MPOIIECYATBHOTO
npaBa y 3aKoHi: 1) 3aKpiluIeHHs MPUHLMITY [IpaBa IIISIXOM BigoOpaskeHHS HOoro 3MicTy B OJHiH a0
JEKIIBKOX CTaTTSIX; 2) MpsiMe BiToOpaXKeHHs BiATOBIIHOTO NPUHIXITY POLIECYATbHOTO MPaBa B TEKCTI
cTaTTi; 3) 3MICT BIATIOBIIHOTO IPUHIIMITY IIpaBa «PO3UMHECHHI» y 0araThox ctartax 09, c. 8O. Ile
M IKPECITIOE 3araIbHOBU3HAHE TTOJI0KEHHS PO Te, 0 HOPMH IIpaBa MOXYTh MPUMINTYBATHCS B OJHINA a00
JEKUTBKOX CTATTAX 3aKOHY.
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NPUTArHEHHSA 0COOM 40 KpUMIHANbHOI BiANOBIAANbHOCTI ABa pa3n 3a OgHE N Te X AisiHHSA
(cT. 3 060x KIK) Ta iHwi. OKpeMmi i3 LMX OCHOBHUX MOMOXEHb HA3MBaKTb NPUHLMMNAMN
KpMMiHanbHOro npouecy. Tak, Hanpuknag, NPUHUMN rmacHocTi 6yB chopMynbOBaHUN y
cT. 19 KINK 1922 poky i cT. 20 KMNK 1927 poky; npuHUUN Aep>xaBHOI MOBW KPUMIHANBHOIO
cygoumnHetBa - y cT. 22 KIK 1927 poky i ct. 23 KIK 1927 poky. OgHak npuHUmMnu
KPUMiHaNbLHOrO NpoLecy Yy BCIX BITYU3HAHUX KpUMiHaNbHOMpouecyanbHUX KogeKkcax B
oKpemy rnasy He BMAINANUcsA. BuHUKae 3anntaHHS: YOMY MPUHLMNOBUM MOMOXEHHSM
KpuMmiHanbHoro cygounHcTea y KIMK Hikonu He Buainanocs okpemoi rmasu ? Cnpasa TyT,
04YeBUOHO, Y AOTPUMAaHHI nig Yac opMyBaHHSA rMaB KOAEKCiB npaBusl 3aKOHOAABYOI
TEXHIKN.

Came LM MOXHa MOSICHUTH, L0 NOJSIOXEHHSA MPO Te, WO «NopaaoK NPoBagXeHHSA
KpUMiHanNbHUX cnpas y CyaoBO-CRig4mMx yctaHoBax YKpaiHcbkol PCP BM3HavaeTbcs Lmm
Kogekcom» (cT. 1 KMNK 1927 poky) Ta iHWIi MICTATbCS Y OOHIN rMaBi i3 NOSIOXEHHAMMU, AKi
y Teopii KpMMiHaNbBHOro NpoLuecy po3rnaganu i po3rnagatoTb K NOro NPUHLMMW.

IHakwe paHe nutaHHa BupiweHo y KIK YkpaiHn 2012 poky. Posgin 1 uboro
3aKOHOAABYOro akTy NoAdifieHu Ha ABi rnaBwu, NepLua i3 SKMX NpucBavYeHa BU3HAYEHHIO
NOHATTA | 3aBAaHb KpUMiHAsIbHO-NpoLUecyanbHOro 3akOHO4aBCTBa, a Apyra Mae HasBy
«3acagn KpumiHanbHoro npoBamkeHHs» (gani - KIIK) i MicTuTb HOpMM, Yy SKMX
chopmynboBaHi ABaauAaTb Tpu nonoxeHHsa (ct. 7 KrMK) 040. YasnseTbcs, WO Takun
nepenik y 3akoHi (KMK) e 3aneum. lepenikoBun nigxia A0 BUKNAOEeHHS OCHOBHMX
NnonoXeHb € BiNbll XapakTepHUM AN NigpYyYHUKIB i3 KpuMiHanbHoro npouecy. Y KIK
AKWO | Tpeba po3kpuBaTU NPUHLMUNKN, TO NMWE LUASXOM BWUKNALEHHS IXHbOrO 3MICTY Y
BiANOBIOHNX CTATTSAX.

[lo TOro >k oKpeMi NONOXEHHS, sIKi NoAaHi SIK 3acaan (NPUHLMNM) KpUMIHANbHOMO
NpoLECy € HACTINbKM OYEBMAHWMM, WO, HA Hally AYMKY, iXHE PO3KPUTTA Mae Oinblue
akageMivyHuM XxapakTep, a He CyBOpPO HOpMaTUBHUI. AK NpuKniag AouifibHO HAaBeCTU 3MICT
Y. 1 cT. 8 KIIK: «Cy6’eKTn KpuMiHaANbHOro NpPoBaKEHHS 3000B’A3aHi HEeYXUITbHO
nopepxysatuca Bumor KoHcTuTyuii YkpaiHm, uboro Kogekcy, iHWKX 3akoHiB YKpaiHu Ta
MDKHapOAHMX A0roBopiB YkpaiHu». Xiba 34iINCHEHHSA AianbHOCTi 6e3 ypaxyBaHHSA
NOSIOXKEHb 3aKOHIB, Y TOMY 4uChi i KpUMiHanNbHO-NpoLlecyanbHOro, MOXHa BBaXaTwu
KpuMiHanbHUM npouecom ? O4eBnaHO, WO Hi.

barato npuHuMnoBux (3acagHuumnx) nonoxeHb rmasu 2 KIK € ToToXHUMMK
BiAMOBIAHUM MonoXeHHAM KoHCTuTyuil YkpaiHm (po3ain 2) Ta MiXXHapOAHWX LOroBopiB,
Hanpuknag, «npaBo JIOAMHM Ha cBoboady | 0cobucTty HeOoOTOPKaHHICTbY;
«HEeJOTOPKaHHICTb >KUTMa» TOWO. Y4BNAE€TbCSA, WO OyOnoBaHHA BXE YMHHMX
KOHCTUTYLIMHUX MOMOXEHb, WO € HopMaMu NpAMOI i, y rany3esoMy, B TOMY YUCHi i Y
KpUMiHanbHoO-NpouecyanbHOMY 3aKOHOA4AaBCTBi, no3baBneHe ceHcy. Takunm nigxig
NpPU3BOANTbL 4O HAarpoMaLXeHHst HOPMaTUBHOIO MaTepiany i ik HacnigokK - 40 TPYOHOLUIB
Yy WOro BUKOPUCTaAHHI NpPakTUYHUMM MpauiBHUKaMXU OpraHiB [Ai3HaHHHA, [0CyO0BOro
cniacTea, npokypatypwu i cyay.

BBaxatn npaBa cyG’ekTiB KpUMiHaNbHOro npouecy NpUHUUNamMm OCTaHHbOro He
308BciM npasunbHo. Ha aymky J1.M. Jlo6owika, «npaBa cy6’ekTiB KpMMiHarbHOro npouecy
Ta npesymnuitdo HEBUHHOCTI 0GBMHYBayeHoro Tpeba po3uiHBaTM He AK MPUHLMNK
KPMMiHaNbHOrO MNpouecy, a sIK KOHCTUTYLIMHI rapaHTii npaBoBOro craTycy ocobu B
aepxasi (y TOMy 4ncni i y ranysi KpuMiHanbHoro npouecy)» 05, c. 1660.

maBa 2 KIK mae Ha3By «3acaanm KpuMiHanbHOro npoBamkeHHs» (y KOHCTUTyuii
Ykpaium - «3acagu CcyaoumMHCTBa») i MiICTUTb ABafUsTb TPU BignoBigHUX (3acagHWymnX)
Nono)eHHa. BuHukaloTb 3anutaHHA: «Ym He 3abarato cTinbku 3acag ? Ym He
HIBENIOETLCS Big 3HAYHOI KiNbKOCTI 3acaf IXHE NPUHLUUMNOBE 3HAYEHHS 7».
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MpaBunbHy Bignosigb Ha Ui 3anuTaHHA gae B.T. ManapeHko, akun 3a3Hadae, Wwo
«4MMm Binblle nNpuvHUMNIB, TO MEHLUE IXHE 3HaYeHHs, 60 Oinblue IXHS PO3MUTICTb. ...
3acaau KpMMiHanbHOro Cy4OYMHCTBA - Le (byHAaMeHT, Ha SSIKoOMY NOBUHHI 6yayBaTuCA BCi
iHWIi NpaBmna KpUMiHanbHOro npoLecy, i iXx Mae ByTu CTiNbKX, CKiNbKM BUMaratoTb YMOBU
XUTTS cycninbctBay» 06, c. 430. BaxXko BU3HAYUTM KpUTepin, 3a 9kum popmyBanacs
cucTema npuHUMniB KpumiHanosHoro npouecy y KrK. Tak, Hanpuknag, noro po3pooHuKu
BKMIOYMNM [0 cUCTeMM i3 OBafudTM OBOX 3acaf nuwe BiCiM i3 TUX OeB’daTn, LWo
BperynboBaHi cT. 129 KoHctuTyuii Ykpainn. OgHa i3 HUX - «3abesneyeHHss JOBEOEHOCTI
BWUHM» - HE NoTpanunia Ao Yucna asaguaty Tpbox, wo €y KriK.

MutaHHa Npo icHyBaHHA HOpM-NpuHUMNIB Yy KIMK 4yn BUKMOYEHHS iX i3 LbOro
KOAMIKOBaHOrO akTy € OOBOMi CKknagHuMM, OcobnvBO 3 ornsgy Ha Te, Wo Yy Teopii
KpUMiHanNbLHOro npouecy npobrnema KinbKiCHOro i sIKICHOro MpPUMHUMMNOBUX MPaBOBUX
NOJSIOXEHb 40 UbOro Yacy OgHO3HA4YHO He BupiweHa. [onpu icHyBaHHS 3HAYHOT KiflbKOCTI
HayKOBUX JOCNIAKEHb cepef BYEHUX O LibOro Yacy He cknarnocs €4HOCTI JYMOK LLoAo iX
KiNbKOCTI.

Tak, Hanpuknag, T.M. [JobpoBonbCbka HapaxoBye CiMHaguATb MpPUMHUMNIB
KpuMmiHanbHoro npouecy 02, c. 38-410, M.M. Muxeenko, B.T. Hop, B.l1. Wwnb6iko -
ABagusatb Tpu npuHumnu 08, c. 37-380, B.M. TepTUWHMK, NOCTYNOBO PO3LUMPSAIOYHN
KinbKiCTb NPUHLMNIB, AiNWOoB Big ABaauaTn asox y 1999 poui 011, c. 30-310 go TpnauaTm
aes’atn y 2003 010, c. 88-890.

3Baxatunm Ha KifbKICTb  TEOpeTUYHMX pobiT, NPUCBAYEHUX MpUHUUNAM
KpUMiHanbHOro npouecy, ue BUAAETbLCA A0CUTb ANBHUM. OCHOBHOK MPUYMHOKD Takol
HeBWM3Ha4veHocCTi, Ha aymky J1.M. Jlobowka, € Te, Wo «cuctema npMHUMNIB BU3HAYAETHLCA
KOXXHMM BYEHUM [O0BIfbHO, @ 4acTo i Y BIaCHUX BY3bKNX HAaYKOBUX iHTepecax. [1pu Lbomy
BCi BYEHiI, SIKi SKUMCb YMHOM (Ha MoHorpadi4HOMYy piBHi Y/ Ha piBHI HAyKOBOI CTaTTi)
TOpKanuUCb po3rnsgyBaHol Npobrnemn, CXoaaTbCs B TOMY, LO TOSIOBHOK O3HAaKOH
NPUHLMNY KPUMIHaNBHOro NpoLecy € Noro pyHaaMeHTanbHiCTb ANs BCiEl npouecyasnbHOT
cuctemun. Ane Konu Ui XX BYEHi JatoTb Nepenik NONoXeHb, Lo, Ha IX YMKY, € NpuHumMnamMmm
npoLecy, ronnoBHa o3Haka NPUHUKUMY 3HMKAE 3 IX Nons 30py i 4O Nepeniky BKIYatTbCH
HacCTiNbKM ApiOHI NpaBOBi NOSTOXEHHS, L0 HE MOXYTb NpeTeHayBaTW Ha Posib MPUHLMMIBY
g5, c. 1600.

3 Takoto nosuuieto J1.M. Jlobownka Baxko He norogntucsa. bo, Hanpuknag, B.M.
TepTUWHMK BKNIOYAE A0 CUCTEMU MPUHUMNIB npouecy 3abesnevyeHHs O3HaMOMIEHHS
00BMHYBA4YEeHOro 3 06BUHYBAYEHHSAM i MaTepianamu KpuMiHaneHoi cnpasu 011, c. 310.
Lle npaBoBe NONOXEHHSA HE € NPUHLMMOM KpUMiHanbHOro npouecy, 60 BOHO € CKIIagoBoto
YaCTUHO NPUHUMNY 3MaranbHocTi. O3HanoMnNeHHs 06BMHYBa4Y€HOro 3 06BMHYBa4YEHHAM
i matepianamu cnpasBu € LiHHMM He camo no cobi, a nuwe y KOHTEKCTi Toro, Lo
obsuHyBayeHoMy Tpeba 3HaTu Big 4yoro 3axuwaTtucsa. OTke faHe npaBunio € nuue
CTPYKTYPHUM eneMeHTOM MPUHUUNY 3mMaranbHOCTI. Ha KopuCTb LUbOoro cBigyuTh i Te, WO
BOHO cdpopMyrnboBaHe He y OcHoBHMX nonoxeHHsx KK, a y rmaeax, npucBaYEHUX
BpErynoBaHHIO OCYA0BOro po3cnigyBaHHS.

[o cuctemmn nNpuHUMMIB KPUMIHANBbHOIMO Mpouecy He MOXHa BKIYaTu M Taki
NOSTIOXKEHHS, WO € npuTaMmaHHUMK Ans Oyab-sKol NOACBHKOI AisiNbHOCTI (HAYKOBICTb,
edeKTMBHICTb TOWO), 60 BOHM nexaTb No3a Mexamu KpuMiHanbHOro npouecy. He €
NPUHLMNOM KpUMIHanNbHOro npouecy i npouecyanbHa eKoHoMid, 60 ekoHomis cun i
3acobiB € GaxaHow He nuwe And KpuMiHanbHO-NpouecyanbHol, a 6yab-AKoi iHWOi
AiSNbHOCTI, He3aneXHo Big TOro 3A4INCHIDETLCS BOHA Y NPaBOBUX YX iHLINX bOopMaXx.
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Y Teopil KpMMiIHaNbLHOro NpoLecy siKk MOro NPUHUMNKU Po3rNagatoTb TaKoXK W iHLLI
NOHATTH, 9K TO: CnpaBefnMBICTb, NoBary A0 gHOCTi ocobu, o6’egHaHHS | BUAINEHHA
KpUMiHaNIbHUX CnpaB, OCKapXeHHs npouecyanbHUX AN i pilleHb TOLLO.

Mig Yac BMpILEHHSA NMUTAHHA NPO 3anpoBaXeHHS Y KpUMiHanbHO-NpolecyanbHe
3aKOHO4ABCTBO HOPM-MPUHLUMNIB, HA HaLLy AYMKY, Chid BUXOOUTU 3 HACTYMHOrO.

[Mo-nepLie, NPUHLMIN KPpUMIHANbLHOIO NpoLecy B CUNY CBOro oyH4aMeHTaslbHOro

3Ha4eHHs onsa 3abe3neyeHHs ePeKTUBHOrO PYHKLIOHYBAHHA KPUMIHANbHOro Npouecy i
OOTPUMaHHA Npu UbOMY MpaB i 3aKOHHUX iHTepeciB rpoMagsiH, a TakoX BUXOOSYM i3
GaraTopiyHMX Tpaguuin opmyBaHHS HOPMATMBHOINO Matepiany Yy KoavdikoBaHWMX
HOpMaTUBHO-NPAaBOBUX aKTax, NOBMHHI ByTu BigobpakeHi y KINK YkpaiHn Ha camomy 1horo
noyaTky.

Mo-gpyre, HOPMU-NPUHLMNW, SKi Y BUMMSAi cneuianbHUX cTaTten marTb OyTu

po3mileHi y KIK, He noBuHHI aybnoBaTtv HOPM, AKUMW BU3HAYAKOTLCA KOHCTUTYLNHI
npaea rpomagsH. Mosa nge npo Te, wo y KIK YkpaiHM sk npuHUMnu matTb OyTn
3a3HayeHi Taki MpaBoOBi MOMOXeHHS, SAKi 6 iAeHTUdIKyBann PUOMYHUKA npouec K
KpUMiHaNbLHUA i NigkpecnioBany Noro AMHaMIiYHICTb Ta JTIOrivYHUA, 3aKOHOMIPHUIA PO3BUTOK

TakuMn NONOXEeHHAMU MatTb CTaTh Ny6niYHICTE (OMILUIMHICTE), 3MaranbHICTb,

OVCNO3UTUBHICTb, 3aBepLUEHHS NPOBaMXXEHHS Y KpUMiHanNbHIA cnpasi y pO3yMHUIA CTPOK,
HEeNpUNyCTUMICTb NOABIMHOrO nokapaHHs (ne bis in idem), 060OB’sA3KOBICTb BUPILLEHHSA
006BUHYBaYE€HHA CyaOM.

BuknageHe nae nigcrasy ANs BUCHOBKY MPO Te, WO KPUTEPIEM BiAHECEHHS TUX YN

IHWKWX KpUMiHaNbHO-NpouecyanbHUX HOPM OO 4ucria HOPM-MPUHUMMIB, € came IXHSA
abCcTpakTHICTb. Y TOW e 4ac cnig nam’sitatv, WO HOPMU-MPUHLUNKN Y CUMY TXHBOI
abcTpakTHOCTI  BigirpaloTb  pofb  CBOEPIAHMX  FiNoTe3  Ans  BCiX  iHWKX
KpMMiHanbHonpouecyanbHUX HOPM.
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NMPAKTUKU PEANI3ALII HOPM KPUMIHAIIBHOIO
NMPOLIECYAJIbHOI'O NMPABA

Peanisauia HOpM KpuMiHanbHOro npouecyanbHOro npasa Moxe BigbyBatuca y
Pi3HMX dhOpMaXx : 3aCTOCYBaHHS, ik 0COBNMBUIA pi3HOBMA, peani3aii HOPM; BUKOPUCTaHHS;
AOTPUMAaHHS; BUKOHAHHS. HOpMKU KpUMiHaNbHOro npouecyasnbHOro npasa € 4OCUTb YiTKO
BU3HAYEHUMM i, SK MpaBuno, He noTpebyrTb AOoKMagaHHA ocobnvBuX 3ycunb AN
3’dCyBaHHS IXHbOro 3MICTY i NnoAanbLUol peani3aLil y KOHKPeTHUX CTagiaX KpUMiHanbHOro
NPoBaIKEHHS.

OCKinbKN y4aCHUKN KpUMIHANbHOIoO NPOBaAXXEeHHS Ait0Tb Ha NigcTasi HOPM NpaBa,
TO Taka peanisauia HOpM € hopManbHO, TOOTO Tako, LLO BiAMOBiAAaE hopManbHUM
BMMOram, BCTaHOBIIEHMM 3akoHOM. OpfHak, Yy KpuMiHaNbHOMY MNPOBaOXKEHHI
3yCcTpivYaloTbCAa BMNaaKu peanisadii npouecyanbHUX HOPM 3 NEBHUMM BIAXUNEHHSAMU Bif
3MICTY, SKMM 3aKOHO4aBeLb Y HUX 3aKnaB. Taki NpakTUKM OTpuManu Hassy «HedopMarsbHi
npakTukny abo «peanbHi NpakTukny [1]. 3 TOYKKM 30pY NOTiKKU BU3HAYEHHS MOHATD NEPLUNIA
i3 3a3HayYeHUXx TepMiHiB € binbll agekBaTHUM  O3Ha4YyBaHOMY MOHATTIO, 60 crnoBo
«MpaKkTUKa» MOXHa BUKOPUCTOBYBATU i ONs1 MO3HAYEHHS MOHATTHA «peanisaudis HopMm
npouecyanbHoro npasa». OKpiM TOro, CrIOBO «pearibHi» TEX MOXe BXUBATUCS Y 3HaYEHHI
«MNPaKTUYHI».

Teopil KpUMiHANBLHOIO NMPOLIECY HaNeXmnTb OnpauoBaTh MNOHATTS «HeopManbHi
NpakTUKNy» peanis3auii HOpM KpMMiHaNbHOrO MpoLecyanbHOro npaea, 60 BOHM MalTb
BENUKe MnpPakTU4HEe | TeopeTUYHEe 3HAYEeHHSl, BUHMKAKYM | ICHYHOUM Y KOHKPETHUX
KPpUMIHANbHUX MPOBAMKEHHAX, OKPEeMUX rpynax KpUMIHANbHUX MNpoBaLXeHb, |
30INCHIOKTBLCA LWOAEHHO CcnigyuMun, rnpokypopamu, cyoaamu. MNuTaHHA Wwoao IXHbOro
TEOPETUYHOrO BU3HAYEHHS, MPUYMH iICHYBaHHSA, Knacudikauii, 3'acyBaHHSA 3MIiCTy Ta
3Ha4YeHHS MOXYTb CTaTu NpeaMeToM creuianbHUX AOCHIKEHb YYEHUX-IOPUCTIB, AKi €
haxiBusmMu 3 npouecyanbHux ranysen npasa. OTpMMaHHA HOBUX HAyKOBUX 3HaHb LLIOAO
HedhopManbHUX NPaKTUK peanisauil HOPM Y KpUMiHaNbHUX NPOBAAXKEHHAX 4OMOMOXE MOo-
HOBOMY MOTMIAHYTW Ha CMIBBIHOLIEHHS 1X 3i CTaHgapTaMu KpuUMiHanbHOI npolecyansHOT
(MpaKTM4HOI) AiANbHOCTI Ta NOPYLIEHHAMW NpoLecyanbHUX HOPM, a TaKoX 3’siCyBaTU IXHE
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3HAYEeHHs ANa OTPUMAHHA Ny6nivyHMX | NPUBATHUX iIHTEPECIB Y KOHTEKCTI 3abe3neyeHHs
cnpaBeanMBOCTI KpUMIHANBHOIO NPOBAXKEHHS.

CtangapTmsyBaTh MOXHa NULLE NOKa3HUKKU SIKICHOT KpMMiHanNbHOI npoLuecyanbHoi
AisnbHoCTI. [oBOpAYM NpO CTaHAapT, MalTb Ha yBasi BUCOKY SKICTb ABulia abo peui,
TO6TO OOBPOSKICHICTE. [OBOPUTY X NPO CTaHAAPTU BIOXWUMNEHHS Big HOPM HEKOPEKTHO.
Konu moBa nae npo HedopmarnbHi NPakTUKM, TO BOHU MOXYTb OyTU SIK MO3UTUBHUMMU
(migBUWYyBaTM HKICTb NpouecyanbHOI AiSnNbHOCTI | Habnuwxkatn npakTuky OO0 BUMOT
3aKOHy), TaK i HeraTuBHMMK, TOOTO BIOXMNATUCA AK BiA4 CTaHAAPTIB, BU3HAYEHMUX
3aKoHOAaBLEM Y HOPMI, Tak i Big cTaHAapTIB CNig4yoi YM Cy4OBOI MPaKTUKMW.

lMpakTukK, 4AKi MOBHICTIO He BiAMOBI4AlOTbL BMMOram HOpPM MpaBa, HE MOXHa
BBaXaTu HedpopmarsibHi NpakTMkaMu. HesHauyHi BiOXUNeHHs Bid BUMOT, LLO MICTATLCS Y
HOpMi NpaBa, TOGTO KOpPUryBaHHs peanbHOI NOBEAIHKM MOPIBHAHO 3 TiEt0, SKY
«CTaHOapTu3yBaB» 3aKoOHOAaBeLb, He BMNMBAKTb Ha CNpaBeanuBICTb  OKPEMUX
npouecyanbHUX i i npouecyanbHUX pilleHb, a TakoX KPUMIHANbHOro NpoBaKeHHS B
Liniomy Ta npouecyasnbHOro pilleHHs, SKMM BOHO 3aBepLUYETHCS.

HedopmanbHi npakTukn peanisadil KpMMiHanbHMX NpouecyanbHUX HOPM MOXYTb OyTH

KnacudgikoBaHi 3a gekifibkoMma nigcraBamu.

HedopmanbHi NpakTvku BNpoBamKylOTb Y KpUMIHAMbHI NpoBamXeHHA 0cobu, siki

OepyTb y HbOMY y4yacTb. 3AINCHIOKYMN AiSNbHICTL i3 pearnis3auil HOpM npasa, ocobu
NPOSBMAIOTL NEBHE NCUXiYHE CTaBEeHHS 4O NoTpebu 4OTPMMaHHS BUMOr HOpMU. [leBHa
HedpopManbHa MNpakTuka MOXE BWHUKHYTU SAK 8Hacsi0OK yMUCHUX Oil YU pilueHb
y4YacCHMKa KpUMiHaNbHOIroO NPOBaMKEHHS, TaK i HEHa8MUCHE — Yepe3 HEOBEPEXKHICTb UM 3
IHLUMX MPUYUH HEHANEXHOro CTaBfIEHHA yYacHMKa OO0 AOTPUMaHHA HOpM npaBa. ABo X
yepes NOMUIIKY, KON Y4aCHUK KpUMiHaNbHOIro NpOBaKEHHS BBaXKae, LLO BiH BUKOHAB YCi
BUMOIW, BUKMNaLeHi Y HOPMI NpaBa, a HacnpasAi — BiACTynae Bif HUX.

HedopmanbHi NpakTUKM 3anexHo Big, CTYMeHK BIiOAXWNEHHS Big BMMOIr HOpMU

npoLecyarnbHOro npasa MoXHa YMOBHO PO3MNOAISIUTU Ha 3aKOHHI i He3aKOHHI. Xo4a, no
CyTi, yCi HedbopManbHi NPaKTUKN € NEBHOK MIPOK HE3AKOHHUMMW. Ane IXHS HE3aKOHHICTb
MOXEe MaTu Ppi3Hi «piBHi», a, BiATaK, i NpaBoBi Hacnigku. AKWO HEBIANOBIAHICTb
HedopManbHOI NPaKTUKM BUMOraM HOpMM Mpasa € CYTTEBOI, TO BOHA (MpakTuka) Mae
PO3LUIHIOBATUCHA K MNOPYLUEHHS npouecyanbHoi HOpMW 3 BiANOBIAHUMW NPaBOBUMMU
Hacnigkamn. FAKLWO X He3aKOHHICTb 3aCTOCOBaHOI HeopManbHOI NPaKkTUKKM O0MNycKae
MOXIMBICTb BUKOPUCTAHHSA 1T pe3ynbTaTy y KpMMiHanbHOMY NPOBaAXeHHI (K Aokasy, sk
nigctaBn Ao OBrpyHTYBaHHSA NpoLecyanbHOro pilleHHSA Y NPoBEAEHHS NpouecyanbHol
Aii ToWwo), TO Taka npakTuka € 4ONYyCTUMOR0 | MOXe He TArHYyTU 3a coboto NpouecyarnbHUX
Hacnigkie ans cyb’ekra sakun ii 3acTocyBaB.

3anexHo Big TOro, HackinbkM 4acto Ti 4M iHWI HedopManbHi NPaKTUKK

peani3yloTbCsl Y KpUMIHANbHUX MPOBa@XEHHSAX, BOHU MOXYTb OyTK KrnacudikoBaHi Ha
OOUHUYHI | 38U4YHi (mpaduuitHi). YactoTa 3acTocyBaHHS HedopMarbHUX MPaKTUK
BU3Ha4YaeTbCs baraTbMa YNHHUKaMU, cepen SKUX MOXKHa BUOKPEMMUTU : HEOQHO3HAYHICTb
3MICTYy KpMMiHarbHOI npouecyanbHOl HOPMU, CynepeuysivBiCTb HOPMaTUBHO-MPaBOBUX
akTiB Ta iH. Tak, noTpeba 3acTocyBaHHsS OKpeMux HedbopMarnbHUX NPAKTUK 3HUKAE Nicns
OAHOKPATHOro X 3acTocyBaHHs. Lle moxe mMaTtu micue 3 pidHUX NPUYMH, B TOMY YUCH |
BHaCNIAOK 3MiHW YN 3HUKHEHHS YUHHWKKIB, SKMMK Byno obGymoBreHe 3acTOCyBaHHS
KOHKPETHOI HedhopManbHOI NpakTUKK. [HLWI X NpakTUKK, Xod i € HedopmarbHUMK, ane
Oyayum OONYCTUMUMW Y KPUMIHaAnNbHOMY MPOBAAXKEHHi, CTalTb TpaguuiiHuMK ans
peanisauil HOpM KpuMiHaNbLHOro rnpouecyarnbHOro rnpasa i MOXyTb iCHyBaTu OOCUTb
OOBro, aX 40 3MiHW YM OO0 CKacyBaHHS BiAnoOBigHOI HOPMK Npaga.
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Ko6sikoBa AHacTacis IHTizapiBHa

KypcaHT Il kypcy hakynbTeTy nigrotoBku daxisuis ans
Nigapo3ainie KpMMiHaNbLHOI Miniuii

AOBH3 «[JHinponeTpoBCbKMIA AepXKaBHUI YHIBEPCUTET BHYTPILLHIX
cnpas» M. [JHinponeTpoBcbk HaykoBui kepiBHuk: OaparaH B.B.
KaHauaaT opuandHUX Hayk, CTapLumi BUKnagad

Kadbepun onepaTUBHO-PO3LLYKOBOI AiSANIbHOCTI

Ta crneuianbHol TEXHIKM hakynbTeTy NiAroToBkM dhaxisLiB

Ans nigpo3ainie KpUMiHanbHOT Miniuit

CYOOBUU KOHTPOIb NiA YAC 30IMCHEHHS OPL

3rigHo cT. 3 KoHCTUTyUil YKpalHn, noguHa, 1T XUTTS | 300poB's, YecTb i MgHICTb,
HeLOTOPKaHHICTL | ©e3neka BM3HAOTLCA B YKpaiHi HaMBMLLOK COLianbHOK LiHHICTHO.
ToMy ronoBHWM 3aBOaHHAM OpraHiB AepXXaBHOI Bnagu € 34iMCHEeHHs npaBocyans i3
AOTPUMaHHAM npas i cBo604 NIOANHN.

OnepaTuBHO-po3wWyKoBa fAisnbHiCTb (gani — OP[Ll) € BaxnMBOK NaHKOW B
3abes3neveHHi npaBonopsaky B cycninbCcTtBi. OgHUM i3 HAWrONOBHIWKWX NPUHUMAIB 1T
3[INCHEHHS € MPUHLMN 3aKOHHOCTI, AKMN 3HAWULLOB CBOE KOHKPETHE BTINIEHHA Y NPaBOBUX
HOpMax oOrnepaTMBHO-PO3LUYKOBOIO  3aKOHOLABCTBA, 3aBAAKM YOMY BOHM MalTb
3HAYEeHHA KepiBHUX MONOXEeHb ANdA onepaTtMBHWUX Migpo34ifiB  OpraHiB  BHYTPILWHIX
crpas.

OP[, gk BMA NpaBOOXOPOHHOI AisiNbHOCTI, BTPyYaeTbCA Yy cdepy npaB Ta iHTepecis
rpoMagsiH, 3axuwieHunx i rapaHToBaHux KoHcTuTtyuieto Ykpainm. Came ua cneuundiyvHa
puca OP[] aymoBntoe noTpeby B ii HITKOMY 3aKOHOA4ABYOMY PETYSHOBAHHI Ta CTBOPEHHI
BiOMNOBIOHUX rapaHTin 3 METOK He OOMYCTUTM MNOPYLUEHHS 4YM ITHOPYBaHHA Mpas i
3aKOHHMX iHTEepecCiB OCiD, siki onnHUNUCA y ccepi 60poTbOU 3i 3NMOYMHHICTIO.

OpHieto 3 TakMxX rapaHTin, € 30iINCHEHHS CYAOBOr0 KOHTPOMK 3a AOTPUMAHHAM
3aKOHHOCTI Ta O6rpyHTOBaHOCTI Ain Nigpo34iniB, AKi yNOBHOBaXeEHi BiANOBIgHO 4O CT. 5
3akoHy YkpaiHu «[1po onepaTMBHO-pO3LLYKOBY AiSSbHICTbY Ha npoBegeHHs OPL [1].

CtocoBHo OP[] cynoBur KOHTPOMb 34IMCHIOETLCA Y POPMi  CyaO0BOI NepeBsipku
3aKOHHOCTI Ta OOrpyHTOBAHOCTI pilleHb i i nocagoBmx OCIO opraHis, LLO NPOBOAATL
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onepaTUBHO-PO3LLIYKOBI 3axoan (aani — OP3), akuMu 06MexXyroTbCst KOHCTUTYLiIMHI NpaBa
i ceoboam noguHm [2, c. 474].

CyooBuit  KOHTPOSb — LUEe perfiaMeHToBaHi HOpPMaTMBHO-NPaBOBUMM  aKTamu
NpaBoOBIHOCUHU, LLO BUMHWUKAKOTbL MPU NOro 34INCHEHHI MK CygoM Ta onepaTtUuBHUMMU
nigapo3ginamMmu npu BUKOHaHHI iX pyHKUin. PakTUYHO Lie Cnocib, y sikui cyq npu poarnsgi
KOHKPETHOrO MNUTaHHS, KOHKPETHOI CnpaBM Mae MOXNUBICTb pearyBatm Ha Ti
NMOPYLUEHHS, LWO JonyckarTbcss Yy cdepi 34INCHEHHA BragHWX MOBHOBaXeHb (Y
HalwoMy BuMagKy — onepaTMBHUMK Migpo3dinamu), i BiANOBIOHUM YMHOM KOperysaTu
NpaBoOBiAHOCUHM.

MeTolo CyaoBOro KOHTPOM € 3abesneyeHHs npaB Ta CBOOOA TNOAUHWU i
rpoMagsiHuHa, 3aKOHHOCTI Ta OBr'pYHTOBAHOCTI OOMEXEHHS KOHCTUTYLINHUX npas ocib
npu NpoBeLeHHI onepaTUBHO-PO3LLYKOBUX 3axoais (gani — OP3) [3, c.41].

Mpw 3pincHenHHi OP[Ll aep)xaBHi NPaBOOXOPOHHI OpraHn BMOBHOBAaXEHI Yy OEAKUX
BUNagkax obmexyBaTM  KOHCTUTYUiWHI npaBa i cBoboam nmwoauHu. He  cnig
OTOTOXHIOBATU MOHATTS «OOMEXEHHS» N «MOPYLIEeHHA» npaB i cBobog IOAMHMW.
O6MeXeHHsA - OisnbHICTb  YNOBHOBAXEHUX [OepXXaBHWX OpraHiB, CnpsiMoBaHy Ha
TMMYacoBe BCTAHOBIIEHHS MeX TMOBHOIO0 KOPUCTYBaHHA npaBamMu i cBobogamu
KOHKpPETHOI ocobu.

ObmexeHHsa npaB i cBo6oa NOAMHN — e HE MOBHE BUKMIOYEHHS TUX YN iHLIKX
npas, a nuue Tumyacose No36aBneHHs1 0COOM MOXITMBOCTI MOBHOLIIHHOMO KOPUCTYBaHHSA
UMM npaBoM. Hanpuknag, nig 4ac HernacHoro NPOHUKHEHHS 00 XuTna abo iHwWoro
BONOAIHHA 0cobu NpaBO Ha HeOOTOPKaHHICTb XuTna, nepegdadeHe cr. 30 KoHcTutyuii
YKpaiHu, He nepecTtae AisiTM NOBHICTIO, a NULle TUMYacoBO Ta Y BUKITIOYHUX BUMagkKax
obmexyeTbca BignosigHuMmmn cyb’ektammn OP[Ll 3 Oo3sony cydy 3 METOK BUPILLEHHS
3aBAaHb nNpPoTMAil  3NoYMHHOCTI. Tob6To, 3a3HadeHurn OP3 34iMCHIOTb BUKIIHOYHO
cnevjianbHO BMOBHOBaXEHI AepXXaBHi OpraHu, Ski MatoTb Ha Ue [O03Bif cyay i 4iloTb B
iHTepecax KpUMIHANbLHOIMO CydoYMHCTBA YKpaiHW. Takmm 4YMHOM, OBMEeXeHHs
KOHCTUTYLiMHMX npaB i cBoboa nioavHW die nuwe Ha nigctasi 403BONy cyAy, CTOCOBHO
KOHKPETHOI 0cobu, y CyBOPO BM3HA4YeHMM MNPOMDKOK 4acy, B iHTepecax npoTuaii
3M04YMHHOCTI Ta 34IMCHI0ETBCA cneuianbHUM cyb’ektom [4, ¢.180].

OP3 npoBOAATbCA BUKMNIOYHO 3 METOH 3anobiraHHs TsbkkoMy abo ocobnmeo
TSDKKOMY 31104MHOBI, @ TakoX B iHTepecax 3abe3neyvyeHHs1 HauioHanbHOI 6e3neku, Ko
iHWKUM cnocobom oTpumaTtn iHopMaLlilo HeMOXINMBO abo Hebe3nevyHo ANns XUTTS Yun
3[0pOB’A NpaLiBHMKIB BigNOBIAHMX NiAPO34iNiB Ta iHWMX OCib.

[Ons oTpumaHHa [go3Bonly Ha npoBefeHHss OP3  onepynoBHOBaXKeHUM 3a
NOroKEHHSAM 3 TMPOKYPOPOM 3BepTaeTbCa A0 [0noBu anendauiviHoro cyny, siKum
000B’A3KOBO MOBUHEH MaTW AOMNYCK 4O AEePXXaBHOI TAEMHUL.

KrnonoTaHHs Npo oTpuMMaHHSA [o3Bony Ha npoBefeHHs OP3 cknagaetbcsa y OBOX
NpUMipHMKaX i NiQNUCYETLCA KEPIBHUKOM NigpO3A4iny, y NpoBaaXeHHi sikoro nepebysae
cnpasa, abo 1Moro 3acTynHMKOM Ta MOroAKYETbCA Yy BU3HAYEHMX 3aKOHOM BuMMNagkax 3
NPOKYPOPOM, KU 30INCHIOE HArnsa4 3a JOTPMMaHHAM 3aKOHY opraHamMu, LWo nNpoBagsaThb
ornepaTMBHO-PO3LLYKOBY AiSNbHICTb.

Mpn 3acTtocyBaHHi Ha npaktuui OP3 BUHUKAE Taka npobnema sik 3abe3neyeHHs
weuakoro poacnigyBaHHsa. OnepynoBHoBaxeHi CKP B panoHax, B 0OCOBGNMBOCTI
BidJaneHux Big MicTa, B AKOMY poO3TallOoBaHUM BIiAMOBIAHWW anensuivHvi cyd, nicns
NMOrOPKEHHS1 3 MPOKYPOPOM KIIOMOTaHHS Npo npoBeAeHHs neBHoro OP3, 3mylueHi
nogasaTu MOro Ha po3rnag BUKMIOYHO A0 anensuinHoro cyay. OTxe WBUAKO oTpuMaTtn
003Bin Ha npoBedeHHs OP3 pgyxe Baxko, 3aBOsikM 3HAYHOI BiACTaHi MK MicUsMK
po3tawyBaHHa OBC, npokypaTypu Ta cyaiB. Lis obctaBnHa ycknagHie cBoeyacHe
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nonepemXeHHs Ta  3anobiraHHA  BYMHEHHS  KPUMIHANbHUMX  MPaBOMOpPYLUEHb.
CniBpoBITHNKM onepaTMBHUX MigPO3A4iniB akTUYHO HE MakTb MOXIMBOCTI TEPMIHOBO
OTpMMYyBaTK onepaTuBHY iH(OpMaLUilo Ta BUKOPUCTOBYBATM 1i 3 METOK NofanbLuoro
BUSABMIEHHSA Ta 3aTPUMaHHSA 3MOYUNHLIB.

AHanizytoun pgaHy npobnemy, BBaXaemMo 3a HeobXxigHe BHECTU OO0 YMHHOro
3aKoHogaBCcTBa YKpaliHM 3MiHW, BigNOBIAHO OO0 SIKMX rofioBa BignoBigHOro anensuinHoro
cyay, B pasi HeobXxigHOCTI, 3MOXe NPU3HAYNTU AOCBIAYEHNX CYAAIB, YNOBHOBAXEHMX Ha
po3rnsaa KnonoTaHb NpoO A03BiSf1 HA NPOBEAEHHST ONepaTUBHO-PO3LLUYKOBMX 3axoaiB abo
HernacHux cnigymx (posLwyKoBuKX) Aiv, B cygax nepLuoi iHcTtaHuil. [1o NoBHOBaXeHb LnX
cynAaiB Takox byae BiAHOCUTUCH PO3rnsd KnonoTaHb Npo A03Bin Ha npoBeneHHs OP3.
[aHa nonpaBka 3Ha4YHO BMfMHE Ha LWWBUAOKICTb OTPUMAaHHS onepaTmMBHOI iIHpopmaLlil.

OTxXe, NiACYMOBYOUYM BUKNALEHE, MOXHA 3a3HAUYUTH, LLIO CYJOBUIN KOHTPOMb Nig Yac
3gincHeHHsa OP/[l nonsrae y HagaHHi cyaoM Jo3Bony Ha npoBegeHHs OP3, nos’ss3aHnx 3
TUMYacoBMM OBMEXeHHsIM NpaB Ta cBo6OA NOAMHMN, LLIO MOBHICTIO BigNoOBigae BMMoram
OCHOBHOro 3aKkoHy HallOi Aep)xaBu, OOHaK Aesiki MOMEHTU NOoTpebyoTb NoAanbLIoro
BUBYEHHS1 Ta BOOCKOHANEHHS1 3 METOK CBOEYACHOro nonepemkeHHs Ta 3anobiraHHs
BUYMHEHHIO 3TOUUNHIB.
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Komenb Makcum HOpinoBuy

KypcaHT 3-ro Kypcy [HINponeTpoBCLKOro
AEep>XaBHOro YHIBEPCUTETY BHYTPILLHIX Cnpas
HaykoBuin kepiBHUK: YepHsak H.I1.,

KaHOuaaT opUaNYHUX HayK, OLEHT

AEAKI MPOBJIEMU TA HEOQONIKKX NPOBEAEHHA OAHOYACHOIO
AOonuTy ABOX YU BINIbLUE BXE AOMNMUTAHUX OCIB

3 NPUMHATTAM HOBOIO KPMMIHANMbLHOIO MpouecyanbHOro kogekcy YkpaiHu (gani —
KIMK) y 2012 poui Ta noro noganblli 3MiHW 0O CbOrOAHILUHBOrO AHS, BigirpaoTb BESMKY
ponb y poboTi cnigumx nigpo3ainis Ykpainu. Llen kogekc BHiCc 6araTo KOpekTuBiB A0
AiSANbHOCTI Cnig4oro y Moro NoBCSKAEHHIM poboTi, Ta BigKPUB HOBI MOXXIMBOCTI i NOKNaB

161



HOBi 060B’A3kM. Ane ge WO 3anvwaeTbCs HE3MIHHUM HaBiTb B 4ac MPUUHATTA HOBUX
3aKOHIB, ped)OpMyBaHb Ta BHECEHHSI 3MiH [O BXe ICHyl4MX 3akoHiB. OfHieto i3 umx
HEe3MiHHUX NOJSIOXKEHb € AOMNUT Y KPUMIHANbLHOMY MPOBaKEHHI, SIK HA PO3MNOBCIOAXKEHA
cnigya (poswykoBa) Aia nig 4Yac AocygoBoro poachnigyBaHHdA. [JonuT € HanbinbLu
BaXXNMBMM 3acobom 36upaHHsa goKasiB, a ronoBHe Te, WO Us cnigya (posLykoBa) ais €
NMOBCSAKAEHHOK Ta He 3anmae 6arato 3ycunb i Jae MakcuMarnbHUM pesynbTarT.

KMNK YkpaiHu BiQHOCHO A0NUTY, Ha MpakTuui, Mano 4yoro 3MmiHMB. TOW xe camuu
AONUT CBigKa, YM NOTEpPMNINOoro, Y1 Nigo3proBaHoro Tenep 06’egHaHM OAHIE CcTaTTero Ta
MOro npouecyanbHi 0COGMMBOCTI He MalTb HOBMX BiAMIHHOCTEW Big CTaporo
KpuMiHanbHo-npouecyanesHoro kogekcy 1960 poky [2]. Ane 3akoHOOaBeLb BCe X Taku
BUPILLMB BHECTU 3MiHW 0 AesKOi POpMKU JONUTY, Takoi K OQHOYACHUA OONUT OBOX YK
Oinb BXe gonuTtaHux ocid. Ha BigMiHHY Big CcTapoi O4HOI CTaBku, AONUT ABOX YK BinbLue
BXe AonuTaHmx ocid Mae cBOi 0COBMMBOCTI, Taki SK: Y AONWUTI MalOTb NPaBO NPUAMNUTH
ABOE UM BinbLue BXe AoNUTaHNX 0CoOU, KONKU Npu OYHIK CTaBui y 4oNUTi NpunMann y4acTb
TiNbKM OBi 0COBK, a TaKOX HE MOXITMBOCTI y4acTi ManosniTHboro abo HeEMOBHONITHLOIO
cBigKa, 4n NoTepninoro y AonuTi WOA0 3fI0MMHIB NPOTU cTaTeBoi cBoboau Ta cTtaTeBol
HeOTOPKaHHOCTI, Ta 3MO4YMHIB, BUMHEHUX i3 3aCTOCYBaHHSM HacurbCTBa abo NOrpo3oto
NOro 3acToCyBaHHS.

Cnig 3BepHyT™ yBary Ha Te, wo 3a KIMK YkpaiHn MoXnvBo nNpoBOAUTM OONUTU Y
pexuMi BigeoKoHepeHLii. Buxoasum 3 uboro 4onNuT ABOX YK BinbLu BXXe JonMTaHuX ocib
TEeX A03BOSIEHO NPOBOAUTM Y PEXMMI BIAEOKOHEPEHLIT, L0 BaXXKO YABUTU HA NPaKTUL.
3BICHO, WO JONUT Yy pexuMi BigeoKoHdepeHLil He peani3yeTbCs B XXUTTI, ane TeopeTuyHe

AONYLEHHS LbOro B KPMMiHaNbHO-NPOLECYaribHOMY 3aKOHi HE € HaNEeXHUM.

"onoBHa npobrema JonuTy ABOX YK BinbLue BXe AonNuTaHuX ocib, nonsarae B camol
CyTi gonuTy BaraTtbox ocib ogHoyacHo. Lle nopywye doyHaaMmeHTanbHi npasa foanHn B
TOMY CEHCI, LLIO A03BOMSE 3ITKHEHHS CBiZlKa i NOTEPNinoro, 4n ceigka i Nigo3poBaHoro, Yun
y Oyaob 4kol iHWoOI Bapiauil gonuty ocib. 3aBAaHHAM LbOro OOMUTY € 3’SCyBaHHSA
po36iXKHOCTEN Yy iXHiX nokasdaHHaX. Came ue 3aBgaHHA i 6yae cnyryBatu MPUYMHOKD
NMOPYLUEHHS NpaB MOANHK, Yy TOMY WO OAMH 3 HAX A€ HENPaBAMBI NOKa3aHHS, a iHLWWA
Kake npasay. Buxogsum 3 uboro MoxHa nerko npunTu 40 BUCHOBKY LLO, HA 0coby, aka
[ae npaBauMBi NoKasaHHA Gyae 34iMcHIoBaTUCS TUCK, 3 BOKy 0cobu, dka nae HenpaBamBi
nokasaHHAa abo 3 60Ky 3auikaBneHnX y Xo4i KpMMiHanbHOro NpoBamkeHHs ocib. Akwo ue
OONUT NiZO3PIOBAHOrNo, 4O SKOro He BXUTO 3anobiKHOro 3axody — TPMMaHHS nig BapToto,
i CBiOKa, TO BXXe MOXHa npumnyckaTu WO 3 MOMEHTY BuMxoay ocib 3 kabiHeTy crig4yoro,
ocoba sika Hagana npaBAuBi NOKa3aHHSA 3HaxoauTbCs Yy Hebeanew,.

Tak sk ogHoYacHUM AONUT ABOX YK Oinbl gonuTaHux OcCib, HEe BM3HA4aE YiTKy
Bapiauito gonuTyBaHUX ocib, ue moxe ByTn AonuT ABOX CBIAKIB, YM CBiAKa i NOTepninoro,
abo ceigka i nigo3ptoBaHoro. Lo Tinbkn cnpusie 3arposi npas i cBOOOA NHOANHN.

Ha niaTpymKy 3axucty npas i cBOOOA, XUTTS | 340POB’S CBigKa Yn notepninioro abo
Byab sKol iHWwoT ocobu, sika 6epe yyacTb Y KpUMiHaNbLHOMY CyLOYUHCTBI, 3aKOHO4aBeLb
nepenbayas HanNexHy HOpMaTMBHY NPaBOBY HOPMY, Ha 3pa3ok 3apybixxHNM «lMporpamam
3axucty cBigkiB» . 3akoH YkpaiHm Ne 3782-XIl «[Mpo 3abe3neyeHHs 6e3nekn ocib, ski
BepyTb y4acTb Yy KpUMiHaNbHOMY CygounHCTBI» Bif 23.12.1993 poky [3] BU3Ha4ae npasa
i 060B’A3KM OCID, OO0 SAKUX 34iINCHIOTLCA 3axoan 3abe3neveHHsa 6e3nekun, Ta opraHis,
AKi 11 3abe3nevytoTb, 6e3nocepeaHbO cami 3axoan 3abe3neyveHHs, X 3aCTOCyBaHHA Ta
CKacyBaHHs, a TakOX BignoBiganbHIiCTb 3a HEBMKOHAHHS 060B’A3KIB.

Tpeba 3BepHYTM yBary He TiNbKM HA MOXIMBICTb TUCKY OAHIET 0COBK Ha iHLWYy, ane i
Ha Te Lo 3akoHoAdaBeub nependadnB OONUT He TiNbku ABOX OCi6 ane i gonuT BinbLoi
KifIbKOCTi OCif. 3 LUbOro NpuBOAY BUHUKAE NMUTAHHS, XTO i B SKil1 NOCMIAOBHOCTI MOBMHEH
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AaBaTy NokasaHHs, Ta Y1 He 3MOXe AekKifbka 0cid 3aB4aCHO AOMOBUTUCSA NPOTM OL4HOrO.
Ha wo 3akoHogaBeLb BCTAHOBMB HanexHy (popMy LbOro AONUTY, BKa3asLUM Ha NEBHY
npoueaypy nepeq noyvatkom gonuty. B KK YkpaiHu 3a3Ha4vyeHo, WO Ha noyaTKy Takoro
OONUTY BCTAHOBIIOETLCS, YM 3HAKOTb BUKINUKAHI 0COBM ofHa OOHY i B SKMX CTOCYHKax
BOHW nepebyBatoTb MixX coboto. Ta ue He € rapaHTOM TOro, WO nicnsa gonuTty ocoba, sika
Hagana npaBAMBI NOKa3aHHA, 3MOXE YHUKHYTU TUCKY 3 iHLOro GOKy.

He 3Baxatounm Ha ue, Tpeba 4iTKO pPO3yMiTU BCi PUBKKK, SIKi BUHMKAKOTb MNpwU
OfHOYacHOMYy AonuTi ABOX 4n Oinblwe BXe agonuTaHux ocib. Lo npu BMKNMKY Ha
OA4HOYaCHUM AONUT ABOX YM Binbll AonuTaHMX oOcib, cnigyuun cTaBuTb Nig 3arposy
ocobucty ©6e3neky neBHUX MepcoH. 3aragaHum padiwe 3akoH YkpaiHn «[lpo
3abesnedyeHHs 6e3nekn ocib, siki 6epyTb y4acTb Yy KpUMiIHaNbHOMY CYAOUYUHCTBI» He Aae
rapaHTii, WO [0 peanbHoi 6e3nekn umx ocib., 60 3acTocyBaHHA AAHOrO0 3aKOHY Ha
NpaKTULi He 3HANLLIMO NOLIMPEHOrO 3aCTOCYBaHHS.

TakMm 4MHOM, CnigyYMn NOBMHEH YCBIAOMIOBATU HACMIOKWM NPOBEAEHHS TaKoro
OONUTY B peanbHOMY XWUTTi. Ta BignoBigHO nNpunMaTtn 3axoan nepenbdayeHi 3akoHOM
YkpaiHn «[lpo 3abesneveHHa ©Oesnekn ocib, Aki GepyTb yvacTb y KpuMiHanbHOMY
CYOOUMHCTBI», @ TaKoX JoMaraTucs NpaBuUibHONO BUKOHAHHA HOPM LibOro 3akoHy. bo Big
Ain cnigyoro 3anexuTb MambyTHE XUTTA Ta 300poB’s  ocib, ski 6epyTb y4yacTb Yy
KPMMiHarIbHOMY CYLOUYNHCTBI.

CnUcoK BUKOPUCTAHUX AxKepen:

1. KpumiHaneHo-npouecyanbHuii Kogekc Ykpainn [EnektpoHHui pecypc]. — Pexum goctyny:
http://zakon4.rada.gov.ua/laws/show/4651-17/page8 2. KpumiHanbHo-npouecyanbHuin Kogekc

Ykpainm  Big  28.12.1960 poky [EnektpoHHun  pecypc]. —  Pexum  goctyny:

http://zakon4.rada.gov.ua/laws/show/1002-05/page3

3. BakoH YkpaiHm Ne 3782-XIl «[lpo 3abesneyeHHs ©e3nekm ocib, ki 6epyTb yyacTb y
KpUMiHanbHOMY CyAo4YMHCTBI» Big 23.12.1993 poky [EnekTpoHHUIA pecypc]. — Pexum gocTyny:
http://zakon4.rada.gov.ua/laws/show/3782-12

KocteHko KceHiss AHaToniiBHa

KypcaHT Il kypcy hakynbTeTy nigrotoBKu caxisLiB ans
Niapo3ainie KpMMiHaNbLHOI Miniuii

ABH3 «[JHINnponeTpoBCbKUIN OEPXaBHUN YHIBEPCUTET BHYTPILLHIX
cnpas» M. [JHinponeTpoBcbK HaykoBui kepiBHUK: [aparaH B.B.
KaHOuaaT opuanyHUX HayK, CTapLlumin BUKNagad

Kadpeapu onepaTtMBHO-PO3LLYKOBOI OiANbHOCTI

Ta cneujanbHOT TEXHIKM (hakyrnbTeTy NigroToBKu dpaxiBuis

Ans nigpo3ainie KpUMiHanbHOT Miniuit

KOHTPOJIbOBAHA NMOCTABKA AK CMOCIB MPOTUAII HE3AKOHHOMY OBIlrY
HAPKOTUYHUX 3ACOBIB, NCUXOTPONMHUX PEHOBUH | MTPEKYPCOPIB

He3akoHHMI 06ir HApKOTUYHMX 3acobiB, NCUXOTPOMHUX PEYOBUH i NPEKYPCOPIB - Lie
AiSIHHA:  KyNbTUBYBAHHS POCHAVH, BKMOYeHUX f[o [lepeniky HapkoTU4HMX 3acobis,
NMCUXOTPOMNHUX PEYOBUH i NPEKypcopiB , po3pobneHHs, BUPOOHMLUTBA, BUIOTOBMEHHS,
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30epiraHHsA, NnepeBe3eHHsd, nepecunaHHs, npuadaHHsa, 36yTy, BBE3EHHA Ha TEpUTOpIto
YKpalHK, BMBE3EHHA 3 TepuTopil YKpalHW, TpaH3uTy 4epe3 TepuTopito YKpaiHu,
BUKOPUCTaHHS, 3HULLEHHS HAPKOTUYHMX 3ac0BbiB, MCUXOTPOMNHUX PEYOBMH i NPEKYPCOPIB,
LLIO 34INCHIOITBLCS 3 NMOPYLUEHHAM 3aKOHOL4ABCTBA NPO HAPKOTMYHI 3acobu, NCUXOTPONHI
peyoBuHU i npekypcopu [1].

HeneranbHun o6ir HapKOTUYHUX 3acobiB, MCUXOTPOMHMUX PEYOBUH i MPEKYPCOpPIB B
YkpaiHi HabyBae Bce 6inbll 3Ha4YHUX MacluTabiB, cTae AOCUTb CEPMO3HUM ColianbHUM
YNMHHMKOM, SIKMIN HEraTUBHO BMNSIMBAE Ha CTaH 340POB'A | Briarononyyys noaen, po3BUToOK
cycninbcTBa B LinoMy. Pi3ko 36inblIyeTbCs KiNbKICTb OCI6, sKi HE3aKOHHO BXMBalOTb
HapPKOTUKWN | NCUXOTPOMHI pevoBuHU. LLIBMOKMMK Temnamu 3pocTae YUCNO 30YUHIB.
Mporpecytove 3nOBXMBaHHA HUMM i pi3ke 3pOCTaHHA LiH Ha Taki 3acobu CTBOpPIOOTb
CNpUATANBI YMOBM ANS dOpPMYBaHHSA OpraHisaoBaHUX rpyn, SKi 3anMarTbCA HeferanbHUM
Hapkobi3HecoM. CTae peanbHiCTHO BKNKOYEHHS Y Ui NpoLecu MixkHapogHoi HapkoMadii Ta
1T 3NUTTA 3 BHYTPIWHIMA 3M0YUHHUMW YrPYNOBaHHSAMK, WO MNPU3BOAUTL A0 MNOSABU,
ICHYBaHHS | pO3BUTKY Hapkomadoil Ha TepuTopil YKpaiHu.

Ocoba, xBopa Ha HapkOoMaHitlo - ue ocoba, fka cTpaxgae Ha NcuxiyHun posnag,
WO XapakTepusyeTbCs MNCuxidHo Ta (abo) PisMYHOK 3anexHIiCTIO Bif HApPKOTUYHOrO
3acoby 4M NCUXOTPOMHOI PEYOBUHN, | AKIM 3a pe3ynbTaTaMn MEANYHOro OBCTEXEHHS,
BCTAHOBIEHO JiarHo3 «HapKkomaHia» [1].

HapkonoriyHy cuTyauito Wwoao KatactpodivyHOro NoWMpEHHA HapKoMaHii (pakTu4Ho
6nm3bko 3% HaceneHHss KpailHM 3MOBXMBAlTb HApKOTMKaMu) Ta, BignoBigHO,
KpUMIHOMOriYHYy cuTyauito y cdepi obiry HapKOTUYHUX 3acobiB (NOCTiMHE 3pOCTaHHS

KiNbKOCTI “HAapKOTUYHMX” 3MOYMHIB) B YKpaiHi cnig BU3HATM HEKOHTPONbOBAHOL0.

Tak, KpumiHanbHuin kogekc YkpaiHu nepegbadae kpumiHanbHy BignoBiganbHICTb 3a
3M04YMHU, SKi MOB’sA3aHi 3 HE3aKOHHWUM O0O6iroM HapKOTUYHMX 3acoBiB, MCUXOTPOMHUX
peyoBUH Ta NpekypcopiB ue 3asHadeHo B craTttax 305, 306, 307, 309, 310, 311, 318,
319 Ta 320 KK Ykpainu [2].

OnepaTtmBHI NpauiBHUKN Ha NPaKTULi 3aCTOCOBYOTb ONepaTUBHO-PO3LLYKOBI 3aX0au
abo HernacHi cnigyi (po3sLwykoBi) aii, 3okpema, nepegbadeHi B cT. 271 KIK Ykpainu
(KOHTPONb 3a BYMHEHHAM 35104MMHY). KOHTPOMb 3a BYMHEHHSIM 3JI0MMHY MOXe
30IMCHIOBATUCA Y BMMNagKkax HaABHOCTI OOCTaTHIX MigctaB BBaXaTu, WO TOTYETbLCH
BYMHEHHSI @00 BYMHSETHCA TSHKKUA YN OCOBMNBO TSXKKMI 31T0MUH, Ta NPOBOANTLCA B TAKUX
dopmax:

1) KOHTpONbOBaHa NOCTaBKa;

2) KOHTpPONbOBaHa Ta onepaTuUBHa 3aKyrka; 3)

cneujanbHUM CRIgYNA EKCNEPUMEHT;

4) iMiTyBaHHS1 06CTAHOBKW 3N04YnHY [3].

[eTanbHiwe po3rngHemMo Taky OpMy, SIK KOHTpOSfibOBaHa nocTaBka. [MOHATTS
«KOHTpOSNibOBaHa MocTaBka» Brepwe 6yno BusHavyeHo KoHeeHuicto OpraHizauii
O6’egHaHux Hauin npo 60opoTbby MpPOTU HEe3akoHHOro o6iry HapKOTMYHMX 3acobiB i
ncuxoTponHux pevoBuH Big 20 rpyaHs 1988 poky. «KoHTponboBaHa nocraBka» O3Havae
MeToA, Npu AKOMY AOMYCKAETbCA BUBE3EHHS, NPOBE3eHHSA abo BBE3EHHS Ha TEPUTOPID
ofHiei abo [OekinbKox KpaiH He3akoOHHUX abo Takux, O BUKNUKaKTb Nigo3py, napTin
HaPKOTMYHMX 3acobiB, NCMXOTPOMHUX PEYOBUH, PEYOBUH, BKMOYEHUX Ao Tabnuui | abo
Tabnwuui Il, wo mictarteca B [logaTtky Ao uiel KoHBeHLuii, abo peyoBuH, WO iX 3aMiHAKTb, 3
BigOMa i nig Harns4oM iX KOMMNETEHTHUX OPraHiB 3 METOK BUSIBIIEHHA OCib, Aki 6epyTb
y4yacCTb Yy 34iIMCHEHHI NpPaBOMNOpPYyLUEHb, BU3HAHUX TakKMMU BigNoOBIgHO A0 uiel KoHBeHUiT

[4].
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MeTol npoBefEeHHA KOHTPOMbOBAHOI MOCTaBKM € BXWUTTS MNEBHUX 3axoAis,
HanpaBfeHMX Ha [JOKYMEHTyBaHHS Ain ocib, saki 6epyTb y4yacTb Yy 3L4INCHEHHI
npaBonopyLleHb y cepi 06iryHapKOTUYHUX 3aC06iB, MCUXOTPOMHMUX PEYOBMH, TX aHanoriB
abo npekypcopis.

3 MeTOK BUSIBMEHHS KEpen i kaHaniB He3akoHHOro obiry HapKOTUYHMX 3acobiB,
NMCUXOTPOMNHUX PEYOBMH i NMPEKYpcopiB, OCib, SKki 6epyTb yyacTb B LbOMY, B KOXHOMY
OKpeEMOMY BUMNAAKy 3a JOMOBIEHICTIO 3 BigNOBIAHMMM OpraHamu iHO3eMHUX aepxaB abo
Ha nigcrtaBi MDKHaApOOHWX [OO0roBopiB YKpaiHM MOXe BMKOPUCTOBYBATUCHA MeTO[
KOHTPONbOBAHOI MOCTaBKM, TOOTO AOMNYCK Mig KOHTPONEeM i onepaTUBHUM Harnsgom
BIANOBIAHNX OpraHiB BBe3eHHS B YKpaliHy, BUBE3E€HHA 3 YKpalHW 4Yn TpaH3uT yepes i
TEPUTOPI0 HAPKOTUYHMX 3ac06iB, NCMXOTPOMHUX PEYOBUH | NPeKypcopiB [5].

KoHTponboBaHa nocraeka MOX€e  BMKOPUCTOBYBATMUCA  TakOX  LWOAO
HEe3aKOHHOroNepeBe3eHHA Ta MepecunaHHa HapKOTUYHUX 3acobiB, MNCUXOTPOMHMX
PEYOBUH i NPEKypCcopiB, SKi 3A4INCHIOITLCA B Mexax TepuTopil YkpaiHu. igctaBow ons
30iINCHEHHS KOHTPOJSIbOBAHOT NOCTABKM HAPKOTMYHMX 3ac0biB, NCUMXOTPOMHMX PEYOBUH Ta
NPeKypcopiB ABNSAETbCA JOCTAaTHA iHopMaLia Npo X HE3aKOHHE NepeMILLEHHS, a TakoX
iHpopMauis, Wo oTpuMaHa B paMKax BeJeHHS onepaTMBHO-PO3LLYKOBUX Crpas LWono
3aMHATTS 0cob00 YK rpynoto ocib Hapkobi3Hecom [6, c. 421].

MeToL KOHTPONbOBaHMX MOCTABOK Bigirpae Benvky ponb npu  60poThbi
3KOHTpabaHOo HapKOTU4YHMX 3acobiB. 3a 4ONOMOro HbOro € MOXIIMBICTb PO3KpPMBATH
OISNbHICTb  LiNNX  3MOYMHHUX YrpynyBaHb. Arne Lue MOXIUBO TiflbKW NpU  YiTKIA i
3naropKeHin OianbHOCTI opraHiB, siki 6epyTb y4acTb Y NpOBeAEHi Takux onepauin [7, C.
81].

Cnig 3a3HauyunTK, wo 8o 2013 poky opraHu gepxaBHOI MUTHOI cnyx6bu (onepaTuBHiI
nigpo3ginn, ki Beaytb 060poTbby 3 kOHTpabaHOow), Manu npaBoO 34iNCHIOBATU
onepaTMBHO-PO3LLYKOBY AiANbHICTb, ogHak y 2013 poui 3a3HayeHi opraHu 6yno Buny4eHo
3 nepeniky opraHiB (Bu3HadeHoMy 3akoHOM YkpaiHu «[1po onepaTMBHOPOS3LLYKOBY
OiSNbHICTbY), €Ki MalTb NpaBO 34iIMCHIOBATM OMNEPaTUBHO-PO3LLYKOBY LOiANbHICTb.
3a3HaveHe, Ha Hally OYMKY HEraTMBHO BMNSIMHYIIO HA OpraHisauito B3aeMogii onepaTuBHUX
nigpo3ginis OBC Ykpainu 3 nigpo3gisiamu MUTHOT cnyxbu y npoTtnaii HesakoHHOMY 00iry
HaPKOTUYHMX 3ac06iB, NCUXOTPOMHMUX PEYOBUH i NPEKYPCOPIB.

Ha Hawy aymky, oo 3akoHy YkpaiHu «[1po onepaTuBHO-PO3LUYKOBY AiSINIbHICTb»
HeoOXigHO NOBEpHYTW BIAMOBIAHI MOMOXEHHS LWOoA0 NiApo34iniB, HAKi  34IMCHIOKTb
onepaTMBHO-PO3LLYKOBY AIANbHICTb, @ CamMe BKNHYNUTU OO HUX OpraHn AepXXaBHOI MUTHOT
cnyx6u (onepaTtuBHi Nigpo3ainu, ski Beayte 6opoTbby 3 koHTpabaHgot). Okpim ToOro,
BiAMNOBIAHI NOMNOXEHHS, HeOobXiAHO TakoX nepenbaunTn y 3akoHi YkpaiHu «[l1po 3axoam
NPoOTUAIT HE3aKOHHOMY 06iry HapKOTUYHUX 3acOBiB, NCUXOTPONHUX PEHOBUH | MPEKYPCOpIB

Ta 3/110BXXMBAHHIO HUMWY .

B uinomy, cnig 3asHaunTy, WO pesynbTaT NPOTUAIT HE3aKOHHOMY 00iry HapKOTHUKIB,
HE MOXHa BM3HATW 3aJ0BiNbHUMWU. AK i paHiwe A0 KpUMiHanbHOI BigNOBIgANbHOCTI
NPUTATYIOTLCS NepeBaXHO crnoxusadi abo ApibHi 306yBanbHUMKM HAPKOTUKIB, Togi SK
BUPOOHMKM | OMNTOBI MNOCTayanbHUKM HaPKOTMKIB, OpraHisatopu HapkobisHecy,
npasuIio, 3anuLaloTbCs Nno3a cepoto NpaBoBOro BAAMBY. TOMy, Ha Hally AyMKY, cnif
3gepTatM Oinble yBarM WOAO MOLMPEHHS B HaWiA KpaiHi HapKOTU4YHOro 6isHecy,
OCKIfIbKW Lie Ay)Xe NoraHo BMfIMBA€E Ha Hall COLUiyM Ta PO3BUTOK HaceneHHs, Bede A0
€KOHOMIYHOT Ta MCUXONOrYHOI 3aneXHoCTi. TOX MU (NPaBOOXOPOHHI opraHu YkpaiHu)
NMOBMHHI BOOCKOHanNoBaTu CBOK poBOTYy Ta He [OoNnyckaTu 3M0YMHIB MOB’SA3aHUX
HapkoTukamu. OgHUM i3 HanNpsIMKIB Takoro BAOCKOHAlIEHHS € HOPMaTUBHO-MpaBOBe

3aKpinneHHa B3aeMOAii opraHiB, siki 6epyTb y4acTb y Takin npoTugii.
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Kouet OnekcaHgpa BonognmupiBHa
CtyneHTka 5 Kypcy, cneudianict

[OBH3 «HauioHanbHWi ripH14nmn yHiBEpCUTET»
M. [IHinponeTpoBCbK

Haykosun kepiBHuk: Kacanorny C.O.,

HoueHT kadeapm KIK, K.10.H., OUEHT

LWNAXHU SACTOCYBAHHA CTPYKTYPHUX ENIEMEHTIB HOPM KPUMIHAJIbHOIO
MPOLIECYAINIbHOI'O NMPABA Y BUNAOKAX HE OXOIMJIEHHA HUMU ®AKTUYHUX
BIAHOCWH, AKI CKITANUCA nif YAC KPUMIHAIIbBHOIO NMPOBAAXKEHHA

BaxnueBum y nnaHi 3’AcyBaHHA CYTHOCTI peanisauii HOpM KpUMiHanNbLHOro
npouecyarnbHOro rnpasBa € BUPIWEHHA MUTaHHA MNPO OXOMJEeHICTb UMW HOopMamu
BIOHOCUH (QiANbHOCTI), AKi (PaKTUYHO 3AOINCHIOTHCH Y NPOCTOPOBO-YACOBUX MeXax
KpUMiHanNbLHOro npoBamkeHHs. [1paBunbHe BUPIWEHHSA 3a3Ha4YeHoro NMUTaHHA € BKpaw
BaXXNNBMM ANSA PO3YMiHHA TOr0O, Ha KM O0BCAr OisiNbHOCTI | BIGQHOCKH Y KpUMiHANbHOMY
NPOBaXKEHHI MOLUMPIOETLCH i HOPM KPUMIHANbHOrO rnpouecyanbHOro npasa. AKLLO
NpaBO He OXONME YCK AiAnbHICTb (BiAHOCUHKM), TOBTO OO NpeaMeTy NpaBOBOro
PErynioBaHHs BKITOYEHI HE YCi enemMeHTu AiAnNbHOCTI, TO CcyG’ekTn peanisauii HOpM
NMOBWHHI 3BaXXaTu Ha Te, WO He OXONfeHi NpaBoM BiAHOCUHU PAKTUYHO PEerysrioTbCH
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iHWMMK couianbHUMKM HOpMamu (iMnepaTuBamn, npunucamm) abo Aiatv 3a aHanoriero
npaBa 4Yu aHasorieto 3aKoHy.

Y nitepaTtypi BUCNOBNeHa AyMKa, 3rigHO 3 SKOK KpuMiHanbHO-NpouecyarnbHe
NpaBo — Lie CYKYMHICTb HOPM, AKi pernamMeHTyoTb 8cto (Kypcus Haw — C. K.) gianbHicTb i
eci (kypcuB Haw — C. K.) BiZHOCKHU, AKi NOB’AA3aHi 3 NPOBAPKEHHSAM Y KPUMiHANbHUX
cnpaBax | KOTpi BWM3Ha4alwTb Mpouenypy nNpOBaLXEHHA KOHKPETHUX [Ai, IXHI0
NOCNiQOBHICTb, @ TakoX npaBa i 060B’A3KK X y4acHukiB [1, ¢. 14]. Taknin WwWmnpoknin nigxia
00 YperynbOBaHOCTi «BCbOro» Yy KpUMiHaNbHOMY npoueci HaBpsa 4v Bigobpaxae
peanbHWA CTaH peyen y [OCNIMAXKYBaHIN LapWHIi NpaBOBOro peryntoBaHHA. Akbw,
MOXITMBO, HE XOTISTOCA OXONUTK YCi CyCNifibHi BIHOCUMHW NPaBoM, LIbOro Wwe HiKoMy He
BAABanocs 3pobutn Yyepes pisHOMaHITTS LMX BiGHOCUH.

OpaHa 3 NPUYKH HE OXONSIEHOCTI HOPMaMM nNpaBa OKPEMUX BiAHOCKH, AKi peanbHO
BMHMKAIOTb, PO3BMBAOTLCA | MNPUMNUHAKTLCA Y  NPOCTOPOBO-4ACOBUX  MeXax
KpUMiHaNbHOIo NpoBaKEHHS, NOMsirae y TOMy, WO Taki 3Ha4Hi 3a 06CArom HopmMaTMBHO-
npaBoBi kKogudikoBaHi aktn sk KIMNK Ha MOMEHT X NPUMHATTA OO’€KTUBHO HE B 3MO3i
BpaxyBaTu OaraTOMaHITHICTb XWUTTH, TOBTO «MopasibHO «CTapitoTb» Bigpasy nicns
3anpoBaXeHHs iX y gio» [1, 19].

Monpu ue yvyacHMKam KpuMiHanbHOro NPoBaXEHHS HE MOXHa OdYikyBaTu, LOKU
3aKoHOaBeLb [OMOBHUTL HOPMAaTMBHO-NPABOBUI akT NOTPiBHOK HopMolo. IM Tpeba
OiATN y Mexax CTPOKiB KPUMIHANbHOro MpPOBaKEHHS, BW3HAYEHMX 3aKOHOM, YU
«PO3YMHUX» CTPOKIB, KpUTEPIT SIKUX HanpaubOBaHi NPakTUKOK €BPONENCbLKOro cyay 3
npae noanHu (E€CIJT). Uboro Bumarae notpeba skHanWBMOLWOro BUPILLIEHHS NEBHOMO
KpUMiHanbHO-NPaBoOBOro KOHMNIKTY 3 METOK NOAOSTaHHA HEBU3HAYEHOCTI BIQHOCUH, SKi
BUHUKNN 3 NpPUBOAY HAOXOLKEHHA MepBMHHOI iHopMauil npo  KpuMiHanbHe
NpaBoMNOPYLUEHHS.

BigTak, peanisauisa HOpM KpUMiHanNbHOro NpoLecyanbHOro npasa NoBUHHA i MOXe
BigOyBaTucs nonpu Te, WO siKeCb NMUTaHHS 30BCIM He BperynboBaHe 3aKOHOM. Y TaKux
BMNagKax KpMMiHanbHe CyAOYMHCTBO MOXE BBaXXaTUCS CnpaBeanvBuMM NULLE 3a YMOBU,
IO BUPILLEHHA KOHKPETHOro nuTaHHs (NPUMIPOM, 34INCHEHHSI MpouecyanbHoi Ail) B
LinioMy He cynepeyunTb npaBunamM, BCTAHOBIIEHUM Y 3aKOHi. Tak BUHUKaE HEOOXIaHICTb y
3anpoBaXeHHi He nuvLe y Teopito, a 'y 3aKOHO4AaBCTBO TaKMX MOHATL SIK aHanoris npasa
i aHanoria 3akoHy. Cnig BiA3Ha4YNTy, WO Y pasi 3acTOCyBaHHS aHanorii npasa 4n aHanoril
3aKOHY Y KpUMiHaNbHOMY NPOBa[XXEHHI MMOBIPHICTb «BMMWKaHHSA» IHLWMX couianbHUX
HOpM € OinbLUolo, HiX y pasi peanidauii, KONM y4YacHWKM MPOBaKEHHS peanisyloTb
KOHKPETHi HOpMK Npasa.

lMpakTuka KpMiHaNbHOro NPOBAPKEHHA 3HAE BUMAAKW, KOMW NOMpyU BUMOTY Y. 2
cT. 129 KoHcTuTyuil YKpaiHn npo Te, WO opraHn AepXXaBHOI Bfagu Ta opraHn MicLeBoro
camoBpsifyBaHHS, X nocagoBi ocobu 3060B'dA3aHi AiaTK nuwe Ha niacTasi, B Mexax
NOBHOBaXXEHb Ta y cnocib, wo nependayeHi KoHcTutyuieto Ta 3akoHammn Ykpainu, cnigdi,
NPOKYypOpPW, CyaAi MWK WNAXOM NPUAHATTSA pilleHb 3a pe3ynbTaTaMn NpUMMpPIOBanbHNX
(megiauinHnx) npouenyp. Taki npouenypv 3aincHoBanucs 3a vacis YmHHocTi KIMK 1960
p., KM He nepenbavaB AN 3a3HAYEeHUX y4YacHMKIB NPOBaKEHHS NMpaBa nepegasaTu
KpUMiHanbHi cnpasun s opraHisaii 3a3HavyeHux npouenyp i BUsHaBaTu IXHi pesynbtaTtu.

[onaTtkoBumMu imnepatMeamu (Hopmamm), siki CynpOBOLKYIOTb nNpouec peanisadii
HOPM KpUMIHanbHOro rnpouecyanbHOro npasa, € CTaH4apTW MPaKTUYHOI OiANbHOCTI
(cnig4oi, NpoKypopcCbKoi, CyaAiBCbKOI, agBOKaTCbKOI), B TOMY YMCAi W Ti, WO MalTb
3HayeHHs npeuegeHTiB (PiweHHa €CIJ1, PiweHHa BepxosHoro Cyay YkpaiHu); HOpMU
Mopani; iHWi CyCcninbHi HOPMW NOBEIHKM.
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1. lMetyxoa M. A. lpnmeHeHMe HOPM YrofioBHO-MpOLEeCcCyanbHOro npasa criegoBaTensamu
OpraHoB BHYTPEHHUX [Jen B YCNoBUSX pPedopMUPOBaHMS  YrofloBHO-NpoLEeccyanbHOro
3akoHogartenbcTBa Poccunckon ®egepauum (Ha npumepe CNeACTBEHHbIX MOApasdeneHun
cybbekta Poccuiickon denepaumm — JleHuHrpagckon obnactu) : Auce. ... KaHa. lopua. Hayk :
12.00.09 / NeTyxoBa MapuHa AnekcaHapoBHa. — CaHkT-lleTepbypr, 2003. - 192 c.

Nyk’aAH4yukoB iMnTpo €BreHoBUY

KypCaHT TpeTboro 3-ro Kypcy akynbteTty

nigrotToBku caxisuiB 4ns nigposainis

cnigctea

[IHINpoONeTpOBCLKOro Aep>XaBHOMO

YHIBEpCUTETY BHYTPILWHIX cnpas HaykoBui

KepiBHUK: YepHsak H.I., goueHT kadenpu
KpUMiHanbHOro npouecy

[HINpoONeTpOBCLKOro AepXXaBHOro YHIBEPCUTETY
BHYTPILLHIX cripaB, KaHaAnAaT oPUONYHUX HayK, OOLEHT

AEAKI OCOBJIMBOCTI MPOBEAEHHA AOCYAOBOIO PO3CHNIAYBAHHA Y
KPUMIHANTIbHUX MPOBAAXEHHAX LLOAO HEMOBHONITHIX

Y Haw Yyac noCcTae MUTaHHA LWoAo OCOoBnMBOCTI AOCYAOBOr0O Po3cChigyBaHHSA
HEMNOBHOSITHIX. 3a OCTaHHI POKM B AepXaBi 3MiHMMACA KPUMIHOreHHa cuTyauis Wwoao
YYMHEHHS KpUMiHANbHNX NPaBONOpPYLUEHb HEMOBHOMITHIMKX Y/ 3a iX yyacTio. 30Kpema ,
ManbyTHLOT YKpaiHM 49K nNpaBoBOi E€BPOMENCLKOT Aep)XaBW 3anexuTb Big peanin
CbOrOAIEHHS.

Ha »anb, KpM30Bi CUTyaLil y eKOHOMIYHIN, NOMITUYHIN, | colianbHUX cdhepax HaLlol
Aepxasu cBigyaTb Npo pedopMaLinHUI eTan Ha SSKOMY 3HaxXoAuTbCS Hawa KpaiHa. Ha
HalWy OYMKY, Ui YMHHUKM OyXe BNAMBalTb Ha CouianbHUW Ta OYXOBHUW CTaH KOXHOI
noanHK, a 0cobnmBo, Bpasnuei A0 BCiX Herapasais HENOBHONMITHI.

Cy6’eKTOM BUMHEHHS 3NOYNHY € di3nYHO ocyaHa ocoba, sika Ha MOMEHT BUMHEHHS
KpUMiHarbHOro NpaBonopyLUEeHHS AOoCArna BiKy 3 SKOro, BignoBigHO Ao KpuMiHanbHOro
Kogekcy YKpaiHn MOXe HacTaBaTh KpMMiHanbHa BignoBiganbHiCTb.

BignosigHo 0o nonoxeHb n.12 4.1 ¢1.3 KINK YkpaiHn HenoBHONITHSA ocoba — ue ManoniTHs

ocoba, a TakoX AUTUHA Y BiUi Big YOTUPHAAUATW 0 BiCiMHaguUsTy pokis [1].

MpoTe cepen  HenoBHOMITHIX B KpuMiHanbHOMYy — Kogekci  YKpaiHu

BMOKPEMITIOETLCS LLE pAS KaTeropin ocib, 3okpema: 1) ManonitHi, To6To Ti, Siki He JocArnK
14-piyHoro BiKy, 2) HOBOHAPOOXKEHI AiTun, 3) AiTK, SKi He aocsarnn 16-piyHOro BiKy, TOLWO.
Konn ngetbcsa nNpo KpuMiHanbHy BiAnoOBigaNbHICTb, TO MalTbh Ha yBa3i BUOKPEMIIEHHS
cepef HUX TMX, WO JocAarnm BiKy, 3 $KOro MOXe HacTaBaTu KpuMiHanbHa
BigNoBiAanbHICTb. B TakoMy po3yMiHHI HEMOBHOMITHIMK, CAig BBaXaTtu, 0Cib, ki gocsarnm
16-piyHoro Biky, B okpeMunx Bunagkax 14-piyHoro Biky, ane Skum e He BUNoBHUIoca 18
pokiB [2].

Ak pos’acHus lNneHym BepxosHoro cyay YkpaiHu y n. 6 noctaHoBu Ne 5 Big 16

KBITHA 2004 p. «[1po npakTuKy 3acTOCyBaHHS CydaMu 3aKOHOAABCTBa y cripaBax Mpo
3MI0MUHM  HEMNOBHOMITHIX», BIK HEMNOBHOMITHbOrO MNiACYAHOro BCTAHOBMIOETLCHA 3a
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OOKYMEeHTaMu, B SIKMX BKa3aHa JaTa MOro HapOXKEeHHS, 3a MacnopToM Yu CBIOOLTBOM
npo HapomkeHHa [3]. Y pasi ix BigCYTHOCTI BigMNOBigHI AaHI MOXHaA OTpUMAaTK i3 KHUMU
peecTpalil akTiB r[pOMaAsiHCbKOro CTaHy, AOBIOOK OpraHiB BHYTPILLHIX cnpaB 3a Micuem
peecTpaLlii rpoMagsH, XXypHanis o6niky HOBOHapOOKEHMX TOLLO.
3a BIiACYTHOCTI BIiAMNOBIOHMX AOKYMEHTIB i HEMOXIMBOCTI X OAEp)KaHHSA BIK
HEMNOBHONITHBOrO BCTAHOBIKETLCA CYLOBO-MEeAUYHOI ekcrnepTnsot (n. 4 4. 2 cT. 242
KMK). Y ubomy BMNagky AHEM HApPOLKEHHSA BBAXXKAETbCSA OCTAHHIN AEHb TOrO POKY, KU
Ha3BaHWN ekcrnepToM. [pu BU3HAYEHHI BiKY MiHIMAIbHOK | MakCMMarbHOK KifbKICTHO
POKiB Ccyq NpUNMaE pilleHHSs, BUXOASYM i3 BCTAHOBMEHOIO eKCNepTOM MiHIMarnbHOrO BIKY.
OcobnuBocTi KpUMiHanbHoOro NpoBaKeHHSA woao HEMNOBHOMNITHLOIO
pernameHTyeTbca y po3gini 38 rnaei KMK YkpaiHu, €Ki cTocylTbca npegmeTta
AOKa3yBaHHA Yy [iSHHAX, WO YYMHAKTLCA JaHMMKW ocobamMu, OONUT HEMOBHOMITHBOMO
Nigo3poBaHOro, 3acCTOCYBaHHA A0 HEMOBHOMITHIX 3anobikHWX 3axodiB, nepepaHHsi
HEeMNOBHOMNITHBOrO MiJO3PKOBAHOrO Mig Harns4, ocobnMBOCTI CyQoBOro po3rngaay Ta iH.
BignosigHo pgo ct. 214 KIIK YkpaiHM nodaTok A0Cy[OBOro po3crifyBaHHS
PO3MOYNHAETLCA 3 MOMEHTY BHECEHHSI BiOOMOCTEW 0O €OMHOro peecTpy OOCyOoBUX
po3acnigyBaHb, crigydnm abo NpoKypopoM He nisHiwe 24 roguH nicns NoAaHHA 3asBu.
Mopsa i3 3aranbHUMKM MOMOXEHHSIMU, WO HanexaTb 0O NUTaHb NPOBaaKEHHSA
LLIOAO HEMOBHOMITHIX OCIB, SKi BYMHUIM KPUMIHANbHE NMPaBonopyLIEHHS, KpUMiIHaNbHUI
npouecyanbHUM 3akoH nepeabadae neBHi OCOONMBOCTI MPOBEAEHHA [O0CYyO4O0BOro
poacnigyBaHHA (Hanpuknag, € neBHi ocobnueocTi npu obpaHHi 3anobixxHoro 3axoay, Y
TOMY 4YUCri TPUMaHHSA Nif BapTo, AONUTY Ta iHWe) Ta po3rnsaay B cyai uiel kateropil
npoBagXeHb (NPU3HAYEHHA Ta BUAM MOKapaHHA, SKi MOXyTb OyTW 3acTtocoBaHi [0
HEMNOBHONITHLOTrO, 3BiNbHEHHSA Bif, BiAOYyBaHHS NOKapaHHs 3 BUNPOOyBaHHAM Ta iHLUE).
Tak y cT. 485 KIK YkpaiHu 3a3HayeHo NneBHUN nepenik obcTtasumH, WO nignaratoTb
BCTAHOBIIEHHIO Y KPUMiIHANbHOMY MpPOBaMKEHHI. 3a CBOEK CYTTHO BOHWU TifbKK
OOMNOBHIOKTL Ta KOHKpeTu3ytoThb CT. 91 KIMK YkpaiHn, ane 3 neBHOK 0COBNMUBICTIO MalOTb
3HAYeHHS ON9 KPUMIHANbLHOMO MNPOBAMKEHHSA LIOAO HEMOBHOMITHIX | nignsarawTb
0060B’A3KOBOMY 3’ICYBaHHIO Mif Yac 4OCYy40BOro po3cnigyBaHHs i CyqoBOro po3rnsaay.
Hosenoto KpuMiHanbHOro npouecyanbHOro Kogekcy YKpaiHu € NONOXEHHS LWoao
MOXITMBOCTI 3aCTOCYBaHHA O HEMOBHOJSITHLOrO MigO3PHOBAHOIO NPMMYCOBUX 3axoAiB
BMXOBHOIO Xapakrepy.
3o0kpema, y cT. 497 KIMK YkpaiHuM 3akoHogaBeLb FOBOPUTbH MNPO MOPSAOK
3aCTOCYyBaHHSA OO HEMOBHOMITHLOrO 0OBMHYBA4YEHOrO MPUMYCOBUX 3aXOAiB BUXOBHOIO
xapakTepy, AKLO nig Yac 4oCyJ0BOro po3cnigyBaHHS NMPOKypop Ainge 40 BUCHOBKY Npo
MOXXNMBE BUNPAaBIIEHHS HEMOBHOMITHLOIO, SKUN OB6BMHYBAYYyETBHCHA Y BUMHEHHI BRepLue
KPMMIHANbHOrO MPOCTYMKY, 3MOYMHY HEBESMKOI TSHXKKOCTI abo HeOBEepeXHOro 3rnoymHy
cepeaHbOoi TAXKKOCTI 6e3 3aCTOCyBaHHA KPUMIHANbHOrO MoKapaHHs, a HEMOBHOMITHIN
obBMHYBaYeHMI Ta NOro NPeACTaBHUK He 3anepedye, TO NPOKYPOpP CKNagae KonoTaHHS
MpO 3acToCyBaHHA [0 HEMNOBHOMITHLOrO O6BMHYBa4YeHOro MNPUMYCOBUX 3axofiB
BUXOBHOIO XapakTepy i Hagcunae noro Ao cyay.

Takox 3 3a3HayeHux nigctaB Y. 1 c1. 497 KIK YkpaiHn cya Moxe NpUAHATH
PiLLEHHSI MPO 3aCTOCYBaHHSA 40 HEMOBHOMITHBOrO OOBMHYBA4YEHOrO NPMMYCOBUX 3ax04iB

BMXOBHOIO XapaKTtepy.

Lnm camynm 3akoHogaBeub 0OyMOBMB rymaHisauie CycninbCTBa Ta MOXIMBICTIO
Hagani npaBWNbHOIO BWXOBaHHS 0CiIG, He 3aCTOCOBYHUM A0 HUX KPUMIHANBLHOMO

nokapaHHs, Lo Bignosigae 0CHOBHUM BUMoram MixkHapoaHUX akTiB.

Omxe, cnig 3a3HauiT, WO 0cobnMBOCTI A0CYOOBOro  poscrigyBaHHSA
KPUMIHanNbHUX MpaBonopyLleHb CKOEHUX HEMOBHOMITHIMU BUOKPEMIIEHO B OKpeMui
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po3ain. JouinbHo 6yno 6 cTBOpUTK B CUCTEMI Cya0YyCTPOI YKpaiHWM OKpeMy NnaHKy cynais,
AKi 6 po3rnagany cnpasv NPO KpUMiHanNbHI NpaBonoOpYLUEHHS, BYMHEHI HEMOBHONITHIMMU,
Ta 3abe3neunTn ix cyaasamm He TinbKu 3 OPUONYHOLD, ane 1 3 neaaroriyHow ocBiToto. [ns
KBasigikoBaHOro Ta MOBHOIO Po3chnigyBaHHA KpUMiHaNbHUX NpaBonopyLleHb CKOEHNUMUN
HEenoBHONMITHIMM ocobamu, 3a Ans BpaxyBaHHSA couianbHMX, BioNOriYHNX, MCUXONOMYHNX
0COBNMBOCTEN HEMOBHOMITHIX.

Cnucok BUKOpPUCTaHOI NiTepaTypu:

1. KpumiHanbHUn npouecyanbHun kogekc Ykpainum Big 13.04.2012 poky, [pexum
poctyny: http://zakon4.rada.gov.ua/laws/show/4651-17]

2. KpuminanbHun kogekc YkpaiHm Big 05.04.2001 poky, [pexvum poctyny:
http://zakon4.rada.gov.ua/laws/show/2341-14]

3. TlMoctaHosa MNIMBCY Ne 5 Big 16 kBiTHA 2004 p. «[1po npakTuKy 3acTocyBaHHS
cygaMn 3akOHOOAaBCTBa Yy CrnpaBax NPO 3S/I0MMHM HEMOBHOSMITHIX» [pexum
poctyny: http://zakon4.rada.gov.ua/laws/show/va005700-04]

OpnoB Onekcin OnekcaHapoBu4

KypcaHT Il Kypcy cakynbTeTy niaroToBKM

daxisuiB ans nigpos3ainis cniacrea
[HINpONeTpOBCLKOro Aep>KaBHOIo YHIBEPCUTETY
BHYTPILLHIX cnpas

HaykoBuin kepiBHUK: YepHsk H.IN., goueHT

Kadpeapun KpMMiHanbHOro npolecy
[HINpONeTpOBCHKOro AepXXaBHOrO YHIBEPCUTETY
BHYTPILLHIX crpas, KaHaAnAaT PUONYHUX HayK, AOLEHT

AEAKI NPOBJIEMU 3ABE34YEHHA BE3MNEKU OCIB, AKI BEPYTb YYACTb Y
KPUMIHAJIbHOMY CYAO4YMNHCTBI

Ocobu, ski 6epyTb y4acTb Yy KpUMiHanbHOMY CYOOYMHCTBI, MaloTb NpaBo Ha
3abe3neyveHHsa 6e3nekn 3a HassBHOCTI pearibHOI 3arpo3n X XUTTo, 340POB’0, XUTY YK
MauHy.

Besaneka ocib, siki 6epyTb y4acTb Y KpUMiHANIbHOMY CYAOYMHCTBI perfiamMeHTyeTbCS
3akoHoA4aBCTBOM YKpaiHu, 30kpeMa 3akoHoMm YkpaiHu «[Mpo 3abe3neyeHHsa 6e3nekm ocib,
AKi 6epyTb yy4acTb Yy KpUMiIHANbHOMY CYAOYMHCTBI». Tak, 3 ypaxyBaHHSM XapakTepy i
CTyneHs Hebesnekn Ons XUTTS, 340POB’S, XUTMNa Ta ManvHa ocib, B3ATUX Nig 3axucCT,
MOXYTb 3[iNCHIOBATMCA M iHWI 3axoan 6e3neku.

OgHieto 3 BaxnuBmx Npobriem, Big BUPILWEHHS SKOT 3anexuTb eqEeKTUBHICTb

A0CYA0BOro po3cnigyBaHHs i NPaBOCYAAdA B LifIOMY - € 3aXUCT CyD’eKTiB KpUMiHANbHOMo
npouecy Big 3arpo3 3 60Ky 3MO04NHLIB.

B paHuMn 4yac edekTuBHiCTb cuctemn 3abesneveHHs ©Gesnekn cyb’ekTiB

KPMMiHaNbHOrO npouecy BUKNMKAE OOIpYHTOBaHI CyMHIBM, WO € HACMiOKOM He TinbKu
3aroCTPEHHS KPMMIHOrEHHOI cuTyauii B AepxkaBi, HU3bKOro PiBHS MPaBOBOI KynbTypwu
CycninbCTBa, HeaoCTaTHE (piHAHCYBaHHA, ane i HeQOCKoHaniCTb 3akoHoaaBscTBa. Ha
NpeBEenVKUIN Xxanb, HeobXigHO BU3HATWU TOW (haKT, WO OCHOBHI AXeperna perynoBaHHSA
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AaHoI cdepun cycninbHUX BigHOCUH (3akoH YkpaiHu «[po 3abe3sneyeHHs 6e3nekn ocib,
AKi 6epyTb yvyacTb Yy KpUMiHANbHOMY CyAOYMHCTBI», 3akoH YKpaiHu «[Mpo gepxaBHui
3axXUCT NpauiBHUKIB Cyay i MPaBOOXOPOHHUX OpraHiB») CyTTEBO He nepernaganuncs 3 1993
i 2000 poky BignoBsigHo.

B ycyHeHHi cynepedHocTen mixk KINK Ykpainu i cneuiansHUMM 3akoHaMu, nepernss
KOMMeTeHUii opraHiB, siKi 3abes3nevytoTb 6e3neky, YTOYHEHHSA npoueayp MNPUAHATTS
pilleHb NPO 3aCTOCYyBaHHSA i CKaCyBaHHSA 3axoAiB 6e3nekun, YAOCKOHANEHHs Mnopsiaky
OCKapXXEeHHS NPUAHATMX Yy npoueci 3abe3nevyeHHsa 6e3nekun pileHb, po3pobeHHA HOBMX
Ta JOMNOBHEHHI iCHYOYMX Npouenyp, 34iMCHEHHS KOHKPETHUX 3axoaiB 6e3neku - baunTbes
pilleHHs 6GaraTboX npobnem, WO BMHUKAKTL Yy npoueci 3abesneyeHHs 6Geaneku
KOHKpEeTHOI ocobu (npoTunpaBHuM BNAMB 3 BOKy opraHiB, ki 3abesnedvytoTb 6esneky,
BUTIK iHpopMaLii Npo ocoby, He eEKTUBHICTL OKpeMUX 3axodiB i T. A4.). 3ynnHumocs
nuwe Ha [Jeskux nuTaHHaX 3abesneyeHHs 6e3nekn ocib, ki 6epyTb y4vacTb Y
KpUMiHanbLHOMY NpoLECi.

3rigHo 3i cT. 2 3akoHy YkpaiHu «[lpo 3abesneyeHHs 6e3nekn ocib, aki 6epyTb
yyacTb Yy KpUMiHaNbLHOMY CYZIOMUHCTBI» Ha 3abe3neveHHs 6e3nekn matoTb NpaBo: ocoba,
fKa 3asBuna npo 3M04YUH, MOTepninMin Ta WOro MpeAcTaBHUK Y KPUMiHanNbHOMY
NPOBaKEHHI; NiAO3pOBaHNN, OOBUHYBAYE€HUI, 3aXUCHUKM | 3aKOHHI NpenCTaBHUKW;
UMBINbHUI NO3MBad i BignNoBigay; CBiQOK, ekcnepT, crneuianicT, nepeknagay i NOHATUN;
yneHn ciM'i Ta 6nM3bki poamdi nepenideHmx OcCi6, SAKLWO LWSXOM MNOrpo3 Ta iHWKnX
NPOTUNPaBHMUX A NO BiAHOLLEHHIO 40 HUX 34iINCHIOTHCA CNpobu BNIMHYTU HA yYaCHMKIB
KpUMiHanbHOro cygoyunHetea. [1]

Hanpuknag, cyTTeBUM HeOONiKOM € Te, WO He MalTb MNpaBO Ha 3axuct
3acCyP>KeHUN, K1 ONOMIr 3HaNTW CriBYYaCHUKUKIB 3M104MUHY | TOMY NiAAAETLCA 3arpo3am
3 ix 6oky, abo cBigku nicnga 3akiH4eHHA Npouecy, TOMyY, WO 3aXUCT BCTAHOBNIOETLCA A5
0cib Tinbkn Ha Yac npouecy. NomcTa 3acygxeHomy abo cBigkam 3a y4acTb Y BUSIBMEHHI,
nonepempKeHHi, MPUNMHEHHI, PO3KPUTTIi abo po3cnigyBaHHI, CyqoBOMY PO3rnsgi 3o4MHy
He BMMMBa€E Ha pPe3ynbTaTUBHICTb KPMMIHAMBHOIO CyLOYMHCTBA i 3HAXOAUTLCH 3a MOro
MexXaMn, TOMy $SIK OCHOBY [Onsi 3abe3neyeHHA 0Ge3nekn aHanizoBaHUM 3aKOHOM He
pOo3rnsagaeTbCes.

Bkpan HeobXxigHO BCTAHOBUTW AepXXaBHUI 3aXUCT NOTEPNINUX, CBIAKIB Ta iHLWLMX yYaCHUKIB
KPMMiHaNbHOro CyJOMMHCTBA Y 3B'A3KY 3 IX y4acCTo Y KpUMiHanbHOMy
CYOOUMHCTBI. [2]

YyacTb y KpuMiHanNbHOMY CYOOYMHCTBI MOXHa pPO3yMiTW, SIK 3apas, Tak i B
MUHYMOMY, WO OO03BOMMNO BKMAKYUTU B MOHATTA «Ocobu, ki nignaratoTb 3axmCTy»
3acyakeHoro, BUNpaBaaHoro, a Takox ocoba, CTOCOBHO SIKOT KpUMiHanNbHY cripasy 6yno
npunuHeHo. KpiM Toro, 3aKkoHOOaBCTBO YKpaiHM MOBWHHO rapaHTyBaTW [OepXXaBHUM
3axXUCT 9K HeBigknagHun 3axig no 3abesneyeHHo Gesnekn CTOCOBHO KPUMIHANIbHOro
NPOBaKEHHS LLIOAO0 3asiBHUKA, O4eBMAUS, iHWKUX OCi6, SKi CNpuUsAoTb NONEepe;KEHHHO,
PO3KPUTTIO 3MT0UMHY.

3akoHogaBeLb BMAINS€ B CUCTEMI OpraHiB, siki 3abe3nevyoTb 6e3neky, 3 ogHOro
GoKy, opraHu, Lo NPUAMalOTb PILLEHHSI NPO 3aCTOCYBaHHS OO0 KOHKPETHMX ocib 3axoamn
6esneku (cnigyunn, NPoKypop, CyAa), a 3 iHWOro - opraHn, AKi 30iNCHI0Tb 3axoan 6esneku
LLIOAO HYXXOEHHUX y LUboMy OcCib (cneunigpo3sainy OBC, CBY). NMpu ubomy 3aKOHOAABCTBO
HeJOCTaTHbO YiTKO PO3MEXOBYE MOBHOBAaXXEHHSI 3a3HaveHux cyO'eKTiB, HamyacTiwe
noknagawym Ha HUX OAHaKOoBi (OYHKUIl, WO, 3BMYAMHO, HE CNpuUsie NiABULLEHHIO
edEeKTUBHOCTI IX OiANbHOCTI Ta MOCUNEHHS iX NpoLecyaribHOI CaMOCTINHOCTI.

Llinkom oBrpyHTOBaHO HOPUCTIB BUKNMKAE CTypboBaHiCTb Te, Wo 3abe3neyeHHs

Ge3nekn cyO'eKTiB KpMMiHANbHOrO MpoLecy 34iIMCHIOETLCA OpraHamu, WO BXOAATb B
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CTPYKTYpY OpraHiB cnyx6bu 6es3neku, BHYTPIWHIX CrpaB, SKi OAHOYACHO 3 3aXMCTOM
30IMCHIOITL O0CYyAOBEe pPO3CnigyBaHHA | MOXYTb MaTW MeBHY 3auikaBneHiCTb Yy
CBiAYEHHAX B3ATUX Nig 3axuct ocib. Tak, Ha aymky BoHaaperka B.O. ta CadpoHosa C.,
«ocoba, B3ATa Nig 3aXMCT, BXE 3HAaXOAUTbLCA B NEBHIM 3aNeXHOCTI Bif TMX OpraHis, ki 1T
3gincHoTb. B ncmxonorivHoMy nnaHi nogvHa BigdyBae CBOKW 6e33axXWUCHICTb i
3aneXHICTb CBOIX iHTepeciB (36epeXXeHHs XUTTH, 300pOB'd, MarHa i T. 4.) Big iHWuX. [2]
He BukntoyeHo, Wwo ocoba, 60s4nCb BTPATUTU 3aXUCT, MOXE NocTaBuTu cobi 3a MeTy,
HaBITb Ha NiACBIAOMOMY PiBHI, - 3anuwaTcs 06'eKTOM 3axMCTy, WO B CBOK Yepry MoXe
CnpuaTN HeOB'eKTUBHUM NokasaHHAMKU. KpiM TOro, HEO6'EKTUBHICTL MOXe BUSBNATUCA Y
pi3HMX dhopMax - NoBHe abo 4YaCTKOBE MEpPEKPYYEHHSA (haKTiB, BUCMOBMIOBAHHSA CBOIX
npunylweHb B KaTeropudHin ¢opmi, 3anoBHEHHA MporanvH nam'ati Cy6'eKTUBHUMM
BUCHOBKaMM i T. O. TakoX HegoUiNbHO BUKIKOYATU i MOXIMBICTb «LIAHTaXy» ocobw,
B34TOI nig 3axuct, 3 OOKy cyb'ekTa, KM 34iNCHIOE abo npurMMae pileHHs npo
3acTocyBaHHA 3axofiB 6e3nekun. Y 3B'A3KYy 3 UMM MPOMOHYETbCH, WOo6 3abe3nedeHHs
3axofiB 6e3nekn BUKOHYyBanNu CamMoCTilHI opraHu, siki He BXoamnu B cknag ctpyktyp CbY.

OpraH, skun 34iNcHOE 3axoan 6es3nekn, BONOAiYM  BIiAMNOBIAHUM  PIBHEM
npodecioHaniamy, cneuianbHAMM 3HAHHAMW, Ail04M HA NOCTINHIM OCHOBI, MOBUHEH ByTU
CaMOCTIMHMM Y BUPILLEHHI NUTaHb, LLIO CTOCYOTbCA 6e3Mnekn 3axmaeTbCa HUM 0CoOMW.

Ha paHuin MOMEHT y 3akoHO4aBCTBI YKpaiHU cknanacsa cutyauid, Konv crigyuun,
NPOKypop, Cya MatoTb NpaBO BU3HAYaTM KOHKPETHI 3axoaun Wwoao 3abesneyeHHs 6eanekn,
AaBaTu BKasiBKM opraHy, Lo 3abeanedye 6e3neky, HaBiTb cKacoByBaTh 3axoan 6e3neku
4y B3arani npunNuHUTU 3abesnedveHHs 6e3nekn. OyHKUIT opraHy, skun 3abesnedvye
be3neky, 3B0AATbCA 4O «KOHBOKBAHHAY» MiA3aXMCHOIo Ha BUMOTY.

Takox OOUifTbHO rOBOPUTU NPO CTBOPEHHS EAMHONO crnevianisoBaHoOro opraHy no
3abes3neveHHIo 6e3nekn i He nNoknagaT Ui PyHKUiT Ha pisHi Nigpo3ainm

Boanum nprvknagom camMoCTIMHOIO opraHy, sikuin 3abesnevye 6e3neky, € CTBOPEHI
B ®epepaTtusHin Pecnybniui HimevdunHi npu cdoegeparnbHUX i 3emMenbHUX opraHax noniuit
Niapo34inu No 3axucTy CBIAKiB, WO AitoTb 3rigHO 3 3akoHoMm deanepaTuBHOi Pecnybnikn
HimeuyunHun «lNpo perynioBaHHA NuTaHb 3abe3nedYeHHs 3aXUCTy CBIOKIB, SIKMM 3arpoxye
HebGesnekax». Takuin Nigpo3ain B opraHisauivHOMY NnaHi HesanexHui Big nigpo3ainy, wo
npoBOAATL po3crigyBaHHsA. [MpoBefeHi B pamMKax 3axUCTy CBigka 3axoau, HE MOBWUHHI
BNAMBATU Ha 3MICT MOro nokasaHb, i MOBWHHI 3axuwatn ocoby Big Hebesnek i
BigCcTOOBAaTM MNOro iHTepecu. Jlvwe nigpos3giny BigOMI  aHKETHI  AaHi, ski
BUKOPUCTOBYIOTLCA SK MPUKPUTTS, | MicLe3HaxXomMkKeHHsa uiei ocobu. OpraHisauis
MOXIMBUX KOHTaKTIB 0CO0WM, B3ATOI Nig 3axXMCT, 34INCHIOETLCS TiflbKM Yepes nigpo3ain i3
3axuCTy cBigkiB. BoHO 3abeanedvye peanisadito UMBINbHUX Npae, 3axuwae ocoby B xodi
CyOOBOro po3rnsagy, 3axvwae cBigka, sikmin nepebyBae y Mmicuax no3baBneHHs Bofi,
Hagjae OOMOMOry B YCTAHOBSEHHI KOHTaKTIB 3 npauedaBueM, WO Hagae TUMYacoBy
€KOHOMIYHY aornomory, gornomarae B OTpuMaHHi nedcii. lligpo3gin 6epe yyactb y
AO0CTaBLUi AiNOBOI KOpeCnoHAeHUil, a TakoX Yy BUKOHaHHI CyJoBUX Ta BiJOMYMX pilLEHb.
Axkwio BigHOCHO ocobu, sika nmignarae 3axucTy, BUHECEHO MOCTaHOBY MPO YKNageHHs B
cnigunn isonaTop, Npo no3baBneHHs BoMi abo NPO 3aCTOCYBaHHA iHLWMX 3axOAiB, LLO
obmexye csoboay, TO BiANOBigHI OpraHM BUKOHAHHSA MOKapaHHs nig Yac 34iMCHEeHHS
3a3Ha4yeHunX 3axoAiB B3aEMOLi0Tb 3 NigPO34inomM 3axucTy ceigkis. [3]

Y 3B'A3Ky 3 B3ATTAM Mig 3axucT, 3acToCyBaHHAM 3axodiB 6esneku (ocobucta

OXOpOHa, NpuMilLleHHA B 6e3neyHe Micue Towo) ocoba BigvyyBae 3MiHW Yy 3BUYHOMY
cnocobi XnTTs, 0OMeXeHHs B AisiX, CKNagHoLi B peanisauii CBOIX rpoMagsaHCbLKMX Npas,
BMKOHaHHA 000B'sA3KiB. Ha opraH, akui 3gincHioe 3axogm 6esnekun, 3akoHOM Mae byTu
noknageHo obOoB'A30K CrpuATU peanisauil rPOMaadaHCbKMX NpaB 3axuLaeTbca ocobu,
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BIOCTOIOBaAHHA WNOro iHTepeciB (OTpMMaHHs 3apobiTHOI nnaTu, nNeHcii, Mean4Hol
AONOMOrn, KOpecrnoHAeHLUji, AocTyn OO npecu, iHdopmauii, GaHKiBCbkUX onepawin,
KOHTaKTM 3 poboToaaBueM, 3OINCHEHHS MiONPUEMHUUBKOI OiANbHOCTI, MOXIMBICTb
3aMmMatnucsa  CrnopToM, BIAMOYMHOK, PO3LYK POAMYIB, MNPUUHATTA  chalimHu,
BCTAHOBIIEHHSI HEOOXiOHNX KOHTAKTIB TOLLO).

MapaHTyBaHHA 6e3nekn 3axulieHOoi O0cobM BKMKOYAE TaKOX MCUXOSOTYHUIA
KOMJOPT, couianbHy aganTauito 40 HaBKOSMMLLHLOIO cepeaoBulla, Wo nependayae
TaKOX MOXINUBICTb 3any4eHHsi NcMxonora 4o poboTu 3 3axuULLLEHO 0CO6010.

Cnuncok BUKOPUCTaHUX mKepen:
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TapacoBa HOnisa OnekciiBHa

KypCaHT TpeTboro 3-ro Kypcy gakynbTeTy

niarotToBkn daxisuiB A4ns nigposainis

cnigcrtea [JHinponeTpoBCbKOro

AepXXaBHOro YHIBEPCUTETY BHYTPILLIHIX

cnpaB HaykoBun kepiBHUK: YepHsak H.T1.,

AOLEHT Kadheapu KpUMiHanNbHOro npouecy
[HinponeTpoBCLKOro AepXaBHoro YHIiBEPCUTETY

BHYTPILUHIX cnpas, KaHanaaT oPUONYHUX HayK, OOLEHT

OKPEMI ACMNMEKTU OBYUCITIEHHA KPUMIHANTIbHUX NMPOLIECYAJIbHUX CTPOKIB
Y KPUMIHANTbHOMY NPOLIECI YKPAIHU

Micna obpaHHs Kypcy Ha €BpPOIHTErpauito yKpaiHCbke 3aKOHOAABCTBO MOCTIMHO
3MiHIOETbCA.  KpuMiHanbHUM npouecyanbHUA  KOAeKC YKpaiHM HabnwkeHun [o
MDKHapOAHUX Ta €BPONENCbKUX CTaHOapTiB. Y LbOMY HOPMaTMBHO-NMPaBOBOMY aKTi €
HemMario BaXXnNMBMX MOMEHTIB, WO NIATBEPAXKYIOTb rONOBHI Npasa noguHn. Ane pasom 3
TUM € HemMano He3aBepLleHMX MOMEHTIB, 9K OCb Hanpuknag, nUTaHHs O064YnCNeHHs
CTPOKIB.

BignosigHo go nonoxeHb cT. 113 KIK YkpaiHn npouecyarnbHi CTPOKM - uUe
BCTaAHOBIIEHI 3aKOHOM abo Bi4MOBIAHO OO0 HBLOrO MPOKYPOPOM, chiguMm cyageto abo
CyOOM TPOMDKKM Yacy, Yy MeXax SKUX YYaCHUKM KPUMIHAMbHOrO MpoBagXEHHS
30060B’A3aHi (MaloTb NpaBo) NpMMMaTK NpouecyasbHi PiLLEHHS Y BUMHATU NpoLecyarnbHi
aii [1, C. 58].

[MpouecyarbHi CTPOKN Y KPpUMIHANbHOMY MPOBaKEHHI - e MPOMIXKKMA Yacy BCTAHOBMEHI
Ha ocHoBi KOHCTUTYUii YKpaiHM Ta MDPKHapOAHO-NPABOBUX [OOKYMEHTIB KPUMiHANbHUM
npouecyanbHUM 3akoHOM abo BiANOBIAHO A0 HLOrO MPOKYPOPOM, CRigyYMMm cyaneto, cyaom, y
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MEeXax SKMX YYaCHWKM KPUMIHAnNbHOro npoBamXeHHs 30060B’A3aHi UM MaloTb NpaBoO NpunMaTu
npouecyarnbHi pilleHHA abo BYUNMHATKU npoLecyanbHi gii [2].

MpouecyanbHi CTPOKN € HeobXigHMM opraHi3auinHuM 3axoaoMm, Wo 3abesnedye
onepaTUBHICTL Ta eMEeKTUBHICTb pPO3ChnifyBaHHA, a TaKOX Cy[4OBOro MpOBa)XEHHS.
OpraHisytoue 3Ha4YeHHS BCTAHOBMEHMX 3aKOHOM CTPOKIB BU3HAYaETbLCA TUM, LLO BOHM
3abe3ne4ytoTb AOCTaTHIN Yac Ta 0OyMOBNIOKOTbL HEOOXiAHI TEMNU BUPILLEHHST 3aBAaHb,
AKi CTOSATb Nepeq opraHamu Ta nocagosumu ocobamu, Wwo GesnocepeHbLO NPOBaAATb
Aocynose po3schnifyBaHHA | cydoBe nNpoBaKeHHHA. be3 HasBHOCTI BCTaHOBMEHWUX
KpMMiHanbHUM MNpoLecyanbHUM 3aKOHOM CTPOKiB, 6e3 iX HanexHoro OTPUMaHHSA npu
30INCHEHHI KPMMIHANbHOro CyAO4YMHCTBA BUMHUKATUMYTb 6e€3nivy nopylweHb npaB Ta
3aKOHHUX iHTepeciB 0cobu, SKi yCYHYTU | MOHOBUTU Ay>Ke CKNagHo, a iHoAi 1 HEMOXXITUBO.
Y KpuvMiHanbHOMY npoLueci He BCi npouecyarnbHi il pernaMmeHToBaHi 3a 4OMNOMOrow
CTpokKiB. HagmipHe perynioBaHHA MNpoLecy CTPOKamMu nepeLukopkaTtuMe 34iIMCHEHHIO
CTOPOHOK O0OBMHYBadeHHs | cyooMm cBOIX dyHKuin. Lli mipkyBaHHs obymoBunu
pauioHanbHe BUKOPUCTaHHSA B KpMMiHANbHOMY NPOLIECI TAaKOro NpaBoBOro 3acoby, Skum
€ npouecyarnbHum cTpok [3, C. 232].

Heponik pgaHoro iHCTUTyTy Bunnueae i3 c1. 115 KIK YkpaiHu, 3rigHO sKol
npouecyanbHi CTPOKM OBYUCAOITLCA rogMHamun, HAMK i Mmicausamn. MNpu oBYNCREHHI
CTPOKY rogMHamMu CTPOK 3aKIHYYeETbCS Yy BiONOBIAHY XBWUIIMHY OCTaHHbLOI roguHu. [pwu
00YMCNEHHI CTPOKY OHSAMW CTPOK 3aKiHYYETbCA O ABAAUATbL YETBEPTIN rognHi OCTaHHLOIO
OHS CTPOKY.

Mpn oBYUCNEHHI CTPOKIB MIiCALAMW CTPOK 3akiHY4yeTbCA Y BigNOBIAHE 4MCIO
OCTaHHbLOro MicAuUs. AKLLO 3aKiHYEHHST CTPOKY, KM 0BYNCIOETLCA MicAUAMU, Npunagae
Ha TOW MicALb, KM HE Mae BiANOBIQHOIO Y1CNa, TO CTPOK 3aKiHYYETBCHA B OCTaHHIN AeHb
LbOro micsus.

Mpn 06YNCNEHHI CTPOKIB AHAMM Ta MicsausaMU He BepeTbecs A0 yBarn TON AeHb, Big
SIKOr0 MOYMHAETLCSA CTPOK, 3a BUHATKOM CTPOKIB TPUMaHHSA Mig BapTO, NPOBEOEHHS
CTauioHapHOI NCMXiaTPMYHOI EKCNEPTN3N, OO AKMUX 3apaxoBYETbLCSA HEPODOOUMI Yac Ta SKi
0BUNCTIIOITLCA 3 MOMEHTY (PaKTUYHOIrO 3aTPUMaHHS, B3ATTS Nig BapTy YM NOMILLEHHA A0
Bi4MNOBIAHOrO MEWYHOrO 3aknaay.

AKWwo BIigNOBIOHY Ail0 HanNeXuTb BUMHUTU B cydi abo B opraHax OOCYyAoOBOro
po3cnigyBaHHSA, TO CTPOK 3aKIHYYETbCH Y BCTAHOBEHUIN Yac 3aKiHYeHHs pobo4voro AHs B
umx yctaHosax [1].

Ane JiTKO BM3Ha4YeHWI Yac He NponucaHo, Wwob 3po3ymiTh cnipHi nuTaHHA Tpeba
po3rnsHyT Ha umdpax. Hanpuknag, ocoby 3rigHo cT. 208 KIK Ykpainm 6yno satpumaHo
y 12.35 roguH, SIKWO YiTKO cnigkyBatn BykBi 3akoHy, TO 3rigHO cT. 211 KIK YkpaiHu:
«CTpok 3aTpumaHHA ocobu 6e3 yxBanu cnigyoro cygi, cyay He Moxe nepeBuvLlyBaTu
ciMOecsTV ABOX rOAWH 3 MOMEHTY 3aTpUMaHHS, KM BU3HAYaA€ETLCA 3rigHO 3 BUMOramu
cT. 209 KIK YkpaiHm». Takox nonoxeHHa cT. 115 nponucyotb, WO Npu oB4YUCHEHHI
CTPOKY FOAUHaMW CTPOK 3aKiHYYETbCHA B OCTaHHKO XBUIIMHY OCTAHHbLOI FOAMHW, ane He
3a3HayYeHOo fKa X roguHa ocTtaHHA. MoXNuBO [ekiflbka BapiaHTIB: noneplle: AKWo
PO3yMIiTU NPSAMO, TO OCTaHHA XBUNUHa 72 roguH Byae 4Yepes Tpoe cyTok y 12.34, ane ue
X He OCTaHHS XBUINMHA OCTaHHbLOI roAuHUW; No-Apyre, AKWwo 6paTn BigpaxyBaHHSA Big
12.00, TO OCTaHHSA XBUNMHA OCTaHHbLOI rogmHn ue 12.59, wo BinbLlue 72 roguH; no-TpeTe,
AKWo 6paTtu BigpaxyBaHHS Big HacTynHoro yacy, To6T1o 13.00, To cTpok MiHye y 13.59,
LLIO CYTTEBO Oinblue 72 roguH.

BapTo Bia3HaunTn, WO METOK NPUHLUMUMY PO3YMHOCTI CTPOKIB € 3aXUCT CTOPIH (K
3axucTy, Tak i 0OBMHYBa4yeHHsl) Bi4 HagMIpHOro 3aTdaryBaHHA npouecy. [puHumn
«PO3YMHOCTI CTPOKiB» MpsiMo BMNNunBae 3 CT. 6 KOHBEHLiI Npo 3axucT npasB fOLMHM i
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OCHOBOMOJOXHUX CBOOOA, 3riAHO 3 AKOK KOXEH Mae npaBo npu po3rnsagi 6yab-sKoro
BUCYHYTOrO MPOTU HBOFO KPUMiHaNbHOro 06BMHYBAYEHHS Ha cnpaBeasIMBUA i NyGniYHNIA
po3rnsag cnpaswv BMPOAOBX PO3YMHOrO CTPOKY He3anexHUM i Ge3CTOPOHHIM Ccyaom,

yCTaHOBJ1IEHNM 3aKOHOM.

Cnucok BUKOPUCTaHUX OXepe.
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TroTiOHHiKOBa MaHHa lMeTpiBHa

CtyneHTka 5 Kypcy, marictp

[OBH3 «HauioHanbHWi ripH1ynmn yHiBepcuteT»
M. [HinponeTpoBCLK

HaykoBuin kepisHuk: Kacanorny C.O.,

HoueHT kadeapm KIK, K.10.H., AOLEHT

NOrYHA CTPYKTYPA KPUMIHAJIbHUX NMPOLIECYAJIbHUX HOPM:
OCOBJIUBOCTI NObYAOBU TA BHYTPILLHIX 3B’A3KIB

dopmyBaHHsA YKpalHW SIK NPaBOBOI AepXaBu Ta rpoOMagsiHCbKOro CycninbCTBa €
HECYMICHMM 3 iCHYHOMMM [OCi B KpUMiHanbHOMY npoueci piBHEM nybniyHOCTI
KpUMiHanbHo-NpouecyanbHOT AisanbHOCTI. [MpoTAroMm oOCTaHHIX pokiB BigbyBaeTbCs
LWBMAKWN | MOTY>KHUI PO3BUTOK KPUMIHANBHOMO NpoLecy, y Mexax sikoro po3pobnsieTbcs
aHTPOMONOriYyHa KOHUENUiA po3yMiHHA npaBa (MoOAepHi3oBaHa KOHUENUiss NpupogHoro
npaBa), WO 3yMOBMNIE HEOOXIAHICTb ypaxyBaHHSA iHTepeciB ocobu - cyb’ekTa
KpuMiHanbHOro cygoumnHctea. Cy6’ektam KpuMiHanbHOro npouecy mae 6ytM HagaHa
3aKoHOM i 3abe3nedeHa gepxaBHUMM OpraHamu, siki BeayTb npouec, ceoboaa y Bubopi
BapiaHTy NOBeAiIHKM WOoAo peanisadil BNacHMX iHTepeciB y KpMMiHaNbHOMY NPOBaKEHHI.
IHTerpauis YkpaiHn B €Bponencbke CniBTOBapuCTBO Ta nobygoBa YKpaiHW siK
OeMOKpaTUYHOI, couianbHOI, NPaBOBOI Aep>KaBu HEPO3PUBHO MOB'A3aHi 3 NpUBELEHHSM
BITYM3HSAHOrO 3aKOHO4ABCTBA Yy BIAMNOBIAHICTL i3 3arafibHOBU3HAHUMU MiXXKHAPOAHUMMN
cTaHgaptamm npaB noguHu. OcobnuBo uLe cTocyeTbCs cdhepu  KpUMiHanbHOro
CyOOuUMHCTBA, e 3HaXOAUTb CBill MPOSIB OXOPOHA HaMbinbLl BaXKNMBUX KOHCTUTYLLINHUX
npas., cBOOO Ta iHTepeciB rpomMaasH Npu poscrigyBaHHi 3rnoyunHie. CyyacHa MidkHapoaHa
KOHUenuis 3axucTy npas noguvHM CBigYUTb NPO TeHAeHUil BiAMOBM OepXaBwu Big
BUKMIOYHO KaparibHOI peakuil Ha 3MO4YMH, KONMKW npaBa He TifbkuW 0OBMHYBayeHuX, a i
NoTeEPNINMX Ta IHWKUX YYaCHWUKIB npouecy He 3aBxau 3abe3neyvytoTbCs HanexHum
4MHOM.B cy4acHMX ymoBax YOOCKOHANEHHs KpuMiHanbHO—MpouecyanbHUX HOpPM ige
TakKMMU LUNsIXamMun: no—nepLle, NoKpaweHHs 3MICTy HOPM, YKPINAEHHSA X «iCTUHHOCTI»,
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no—gpyre, YKpiNSI€HHS Pi3HUX MO3uUiM  WOoO0 CTPYKTYpU HOPM, i, MNO—TPETE,
YOOCKOHAaneHHs CUCTeMW HOPM B Uiniomy. [7;
C. 285 ] Ha nuTaHHi yKpIiNnneHHs pisHUX MO3uLiM LWoAo CTPYKTYpU npouecyanbHUX HOPM
xoTinoca 6 3ynuHUTUCA 6inbll [OKNagHiwe, TOMY LWO, BUABUTU OCOBNMBOCTI CTPYKTYpU
HOPM KpUMiHanbHO—NpoLecyanbHOro npaBa HeMOXnuBo 6e3 aHanidy camoi CTpykTypu. Tyt
cnig BKasatTM TakKoX | Ha Taky OOCTaBMHy: BYEHHS NPO CTPYKTYPY KpUMiHanbHO—
npouecyanbHUX HOpM po3pobnseTbca 30ebinbloro B pamMkax 3aranbHoi Teopil npasa.
MounHaoum 3 OBaguUATUX POKIB MUHYNOro CTONITTA | MO TenepiwHin 4ac B
Teopil npouecyanbHOro npasa B3arani i B KpuMiHanbHoO—MNpoLecyasibHOMY Mpasi
30KpeMa He BMpPOBMEHO €4MHOro nigxody LWOAO PO3YMIHHA CTPYKTYpPU KpUMiHanbHO—
npouecyanbHOI HOPMM, KiflbKICHOrO Ta S$KICHOro ckragy I1i efleMeHTIB K 3 TOYKM
30pYy BHYTPIWHbLOI NoByooBM HOPM, TaK i 3 TOYKM 30pYy ii NparMatM4yHOro 3HaAYEHHS.
Tak ofgHi BYEeHi BBaXaloTb, WO He [JOPEeYHO OBMeXyBaTUCb TPUYSIEHHOK CXEMOHO
CTPYKTYpU rpouecyarnbHOl HopMmu (TOBTO noriYHoi HOpMM npaBa, WO Mae Tpu
000B’A3KOBMX JOMYHMUX CTPYKTYPHUX E€NEMEHTU: rinoTe3y, OMCMNO3ULIK0 Ta CaHKUIt0) i
NPOMOHYKTb [BOYSIEHHY CTPYKTYPY OEpXaBHOro MNpumnucy, Wo nonsirae B HaABHOCTI
y HOpPMIi MpaBa nuwe [BOX €feMEeHTIB: rinotesn i gucnosuuii abo rinotesnm i caHkuil.
MpuxunbHMkoMm Takoi Toukn 3opy € C.C. AnekceeB. Buxogsum 3 Toro, wo b6yab sika
HOpMa npaBa, B TOMY 4uChi | KpUMiHanbHO — npouecyarnbHa, BMiwye B cOObi
IHTeNnekTyaneHUn | BOMbOBUA MOMEHT, aBTOpP KOHCTATye.«AKWO HOpMy npasa
aHanisyBaTu B iHTereKkTyarnbHOMY poO3pi3i, TO yBeCb HOPMAaTUBHUM Martepian MOXHa
nogatu y BUrNai HOPM 3 TPUYNIEHHOK CTPYKTYpol, TOBTO Takux, SKi CKragarTbCs
3 rinoTesn, OMCNo3uuii i CaHKuil, ane SKWOo nNpoBOAUTM aHani3 npaBoOBMX HOPM B
BOSIbOBOMY pO3pisi, TO cnig 3pobutn BUCHOBOK MpO Te, WO HOPMU MpaBa MakTb
nuuwe aBa CTPYKTYPHUX enleMeHTU, NMpPO SAKi 3a3Ha4YeHOo BULLE | SIKi aBTOpP MNPOMOHye
HasumBaTuU Hopmamu—npunucmammny. [1; c. 481 OTox AOXOAMMO OO0 BUCHOBKY, LLUO
HOpMa npaBa, B3siTa y BOSIbOBOMY pO3pi3i - Le BOMbOBa HOpMa, a HOpMma, B3sTa B
NOriYHOMY po3pi3i, € NOriYHOK HOPMOK, a BIAMOBIAHO 3 BIAMOBIOHOK CTPYKTYPOLO.
MoTosinoskep €.0. Bkasye Ha Te, WO fOriYHi BiAHOCUMHM rinoTe3n, AUCNo3uil
Ta CaHKUil He CTaHOBNATb CTPYKTYPHOI €OHOCTi. BiH Hanonsrae Ha TOMy, WO Hi
rinoTesa Hi AMCno3uuia 3a 3akoHamu Norikm 6e3nocepeHbO 3 CaHKUIE He MOB’A3aHi:
rinotesa - TOMy WO BOHa € YMOBOW, fKa BUKIWKAE Ail0 AMcnosuuii, gucnosuuis -
TOMY LLO BOHA € MpaBOBMM HACMIAKOM, O 3aBepllye HOpMaTMBHUA Npunuc. Taknm
YMHOM, CaHKLisi pa3oM 3 rinoTe3o Ta AMCMNO3ULIE 3anuliaeTbcsl 6e3 CBOEI NOrivyHoiI
ocHoBMW. [3; c. 94] ABTOp MpPOMOHYE BBECTM LWEe OAMH HOPMATUMBHUM E€fEMEHT, SKWUi
Oyae 3gaTHUI nogonaTu pPo3puB MK OUCMO3ULIEID Ta CaHKUie i NoriYyHo obymoBuTr
OCTaHHI i HasuBae Woro " 3anepedeHHs aucno3uuil”. JaHui enemeHT Aucnosuuis
He BMillyBaTMMe i B NpaBoBi cucTeMi OyayTb YHKUIOHYBATU nNUwe ABOYNEHHI
npouecyanbHi HopMK (rinoTe3a— AMCno3unuis), NPOo SKi MLWIOCS BULLE.

JlorivHa HoOpmMa - Ue BCTAHOBMIEHE [MOMYHUM LUNSIXOM 3araribHe npaBuio
NnoBeaiHKW, B SIKOMY BMilLEeHi OpraHiyHi 3B’S3KM MiXK HOPMATMBHUMW MpunMcamu i sike
Ma€ [MOBHUMA KOMIMMEKC $SKOCTENW, L0 PpO3KpUBaKOTb WOro AepXaBHO—BMagHy Ta
perynatmeHy npupody. OTOX, po3KkpvBaw4uM OCOBNMBOCTI  JIOMYHOI  CTPYKTYpWU
KpUMiHanbHO—MNpoLecyanbHUX HOPM, MM aBTOMATM4YHO CTaeMO Ha Gik TMX aBTOpiIB,
KOTpi po3pobnstoTb TeOopitd TPUYNEHHOI CTPYKTYpM HOpM npaea. BignosigHo [o
LUbOro y KpuMiHanbHO—MpouecyarbHii HOpMi noBuHHA OyTW BKasiBka Ha Te, XTO, WO
3a AKMX YMOB MNOBMHEH pobuTn (abo Big 4YOro yTpMMaTuCb) Ta SAKi HECNPUSATMMBI
HacnigkM NOBWHHI HacTaTh, SKWO CyO’ekTn ByayTb YMHUTM iHWKMM CNOCOOOM, HiX ue
nepenbavyeHo Hopmot. TobTo, He3anexHo BiA4 NPUPOAM | XapakKTepy MNOXOLKEHHS,
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KOXEH PpUANYHUIA NPUNMC Mae cknagatucsa 3 rinoteau, AMCNo3uuil Ta caHkuil, wo
aBnse Ccobo  CYKYMHICTb  B3AEMOMOB'A3@aHMX  €MNEeMEHTIB  HOPMMU, MOKIMKaHMX
3abesnedyBat peryfnoBaHHA  CYCNilbHUX BIAHOCWMH B  cdpepi  KPUMiHANbHOro
cygouvmHcTBa. [inoTesa—Le YyacTuHa KpuMiHanbHO—MNpoLecyasribHOI HOPMU, WO MICTUTb
XUTTEBI YMOBM, MPU HasIBHOCTI SKUX BCTynae B Aito gucnosuvuida. Lle Ta daktnyHa
npouecyanbHa cuTyauia B ki noBuHHaA OyTu peanizoBaHa cama HopMa (Hanpuvknag,
n.2 4.1 ct. 213 KpumiHanbHoro npouecyanbHoro kogekcy Ykpainu [2] (gani — KIK),
A€ CKas3aHo: «SKLWO ynoBHOBaXkeHa crnykboBa ocoba, Wo 34iicH1Na 3aTpMMaHHs, Mae
nigcraesm anga obrpyHTOBaHOI Nigo3pwu, WO Npy NOBIAOMIIEHHI NPO 3aTpUMaHHA usa ocoba
MOXe 3allKoauUTM  [OCYyOOBOMY  pO3ChifyBaHH...». AOucnosunuis—ue YacTuHa
KpUMiHanbHO— npouecyanbHOl HOopMW, B SKiM  copMyribOBaHe camMe MpaBuso
noBediHkM, npaBa Ta OOOB'A3KM y4yaCHWKIB npouecyanbHUX NPaBOBIOHOCKH,
Hanpuknag Ton xe n.2 4. 1 cT. 213: «...BOHA MOXe 34INCHUTU Take NOBIOOMIIEHHSA
CaMOCTIilHO, nNpoTe 6e3 MopylWeHHA BUMOrM LWoAo0 MOoro HeramHocTi». A6o 4.1 ¢1.338
«...9KWO nig 4ac CcygoBOro po3rnggy BCTaAHOBMEHI HOBI (bakTMYHI  ob6cTaBuHM
KPMMiHanbHOrO MpPaBoMoOpYLIEHHS, Y BYMHEHHI sKoro o6BMHYBayyeTbCca ocoba...»
(rinotesa). ucnosuuieto TyT BUCTYNae Tax Takm 4.1 cT 338: «...TO NPOKYpOp Mae npaso
3MiHUTKM 0OBMHyBayeHHsi». CaHKUid — 4YaCTMHaA HOPMMW, sika BCTaAHOBIIOE  Mipy
AepXXaBHOro nNpuMycy, WO 3aCTOCOBYETbCS B pasi nopyweHHs 1 gucnosuuii abo
rinotesu.

| TYT MW NOBWHHI OXxapakTepudyBaTu MepLly OCOONUBICTb NOrMYHOI CTPYKTYpuU
KpUMiHanbHoO—MNpoLecyanbHOI HOPMU 3 TOYKM 30pYy 1I BHYTPIWHBLOI NobynoBu, a came:
HOpMa KpWUMiHaNbHO-MpOLECyanbHOro npaBa Oyae BUMKOHyBaTU CBOK  (PYHKLIO
perynatopa CycnifibHUX BIAHOCWH nuvwe B TOMy BuNagky, €Akwo Oyae 3gaTtHa
pearyBaTM Ha YMOBM pearibHOro XWUTTH, B SIKMX BOHa opMyeTbecs (rinotesa),
nepenbavatm He nuwe cknag cyb’ekTiB NPaBOBIAHOCMH, iX NpaBa Ta HanexHy
noBefiHKy, a MW CniBCTaBNATU IX 3 peanbHMMW NPaBOBIAHOCUMHAaMW, WO CKNanucsa B
MOMEHT 1i 3aCTOCyBaHHS (OMCNO3uuia ), B iHLIOMY BUMNAAKy peanidyBaTu L0 dyHKUiO
6yne Hemoxnueo. B Hin noBuHHO OyTM nepenbayeHe i NPUMycOBE BUKOHAHHSA
npunucie (caHkuii), iHakwe BoHa Oyge He HOPMOK KpUMiHaNbHO—MpoLuecyasrbHOro
npaea, a nuwe nobaxaHHAM. Came €fHICTb TPbOX CTPYKTYPHUX €MeMEHTIB HOpMMU
KpUMiHanNbHO—NpoLEeCyarlbHOro npaBa CTaHOBUTb [OfIOBHY OCOONMBICTb Ti NOriYHOI
CTPYKTYpM.

JToriyHin -~ CTPYKTYpi  KpUMiHanNbHO—MpoLecyanbHOI HOpMW MNpuTaMmaHHa CBOS
cxema 3B'A3KiB MK enemMeHTamu, Wo 1 YTBOPHOWTbL. BHyTpiwHA OygoBa, 3B’A30K
eneMeHTIB, WO CcKragawTb NOrYHYy CTPYKTYPY KPUMIHaNbHO — npouecyaribHUX HOPM,
BIOPI3HAETLCA  «KOPCTKICTIO», «HEMOPYLUHICTIO»  «iHBapiaHTHICTIO». Ane, Bce X,
ocobnuBicTiO € Te, WO Ui enemMeHTu (rinotesa, OMCNO3uuis, caHKuisl) ob’egHaHi He
Ha npuHUMNax iepapxiYHOI 3aneXHOCTi, XapaKTepHOI B OCHOBHOMY [Ans 3B'S3KY
enemMeHTIiB BCcepeauvHi ranysi 4n iHCTUTYTYy npaBa, a CUHMemuyYHoI 3arexXHocmi.

BoHa Oygyetbca 3a TakuM NpaBWOM: BiACYTHICTb Xoya 6 ogHOro 3 enemeHTiB
NOriYHOT CTPYKTYPWU KpUMiHanNbHO—MNpoLEecyarnbHOro npasa aBTOMATUYHO MPU3BOAUTL
A0 PYMHYBaHHA BKa3aHOl CaMOl HOPMW.

Cnig Takox BigMITUTK | Ty OCOGMMBICTb, WO B KPUMIHANIBLHO — npoLuecyanbHOMY
npasi HOPMW, WO OPMY/IIOMb 20/1086HUM YUHOM  OUCIO3UUi0, MPSMO YU
orocepedkogaHo einomesy i, 6e3rnocepedHbO He Ha3uearmb CaHKUito, CKnagawTb
OinbwicTtb. lNpuknag - ctatti 410-414 KIMK Tta iHwi. Ha nepwwn nornsg 3maetbes,
WO caHKuii B uux Hopmax He nepenbadeHi. Ane 6yno 6 HenpaBunbHUMM BBaxaTw,
LLO B HWUX B3arani He Mae caHkuii. B neBHUX Bunagkax MoBa Mae He Npo BiOCYTHICTb
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CaHKUil B HOpMax KpuMiHanbHO—MNpouecyanbHOro npasa, a npo (QOpMysrtoBaHHA 1X
B PI3HMX YacTMHAX HOpMaTUBHOro akTy. [MigTBepaXXeHHAM Toro Moxe OyTu craTtTs
409 KrK, B sk nepeniyeHi niactaByM AN CKacyBaHHSA YW 3MiHW BUPOKY, yYXBarnw,
NOoCTaHOBM NpW  po3rnsa4i  cnpaBnm B KacauimHomy nopsagky.  [adi  Hopmu
nepenbavaloTb CaHKUii 3a CyTTEBI MOPYLUEHHA OpraHamu cnigcTBa, NPOKypaTypu Ta
cyny BEemnUKOT KiSTbKOCTi pPi3HMX 32 CBOIM KOHKPETHUM MPOSIBOM MpaBui MOBEiHKM,
Lo cdopmynboBaHi B HaraTboX CTaTTAX 3aKOHY.

HeobxigHO TakoX BKasaTW i Ha Te, WO CTPYKTYPHi €neMeHTU KpuUMiHanbHO—
npouecyanbHUX HOPM MOXYTb OYyTU PO3MIWEHHI He NUwe B Pi3HMX YacTMHaX OAHOro
HopmaTuBHOro akty, Hanpuknag KIK, a u e pisHuUx HopMamueHO-rpagosux akmax.
Hanpuknag, y npouecyarnbHin AisfibHOCTI OpraHn [OOCYAOBOro CrigctBa KepyrTbecs
KpUMiHanbHO-NpouecyaribHUMU HOPMaMWM, CTPYKTYPHI eNeMeHTN SKUX MOXHA BigHaNTU
He nuwe B KIK, a n B 3akoHax npo onepaTuBHO - PO3LUYKOBY AiANbHICTb [5], nNpo
npokypatypy [6 ] Ta iHWwMX.

Bepyun go yBaru Bulle 3a3HayeHe, 3BEpPHEMO yBary Ha Take: B CuUSly TOro,
WO €eNeMEeHTU JIOrYHOI CTPYKTYPU KpUMiHanbHoO—NpoLecyanbHux HopM (ocobnuso
CaHKLUiN) 3aKpinfeHi B Pi3HUX 4YaCTUHaAX OAHOro i TOro X HOPMAaTMBHOINO akTy, a
iHOAQI | B pi3HMX npouecyarnbHUX DpKepenax, BigHaWTW IX AyXe Baxko. Arne pasom 3
TMM, MM MOXEMO TrOBOPUTM MNpPO MOCTiMHY pPoBOTY Yy4yacHUKIB npouecyanbHUX
npaBoOBIOHOCMH HaZ4 HOpMamu MpouecyanbHOro npasa npu  MNpakTUYHOMY  1X
3acTtocyBaHHi. [laHoi To4ku 30py potpumyeTtbes i [lironkiH A.C., 9kMiA  nigkpecroe,
WO BMIiHHA 3HaxoAuTW B HOPMATMBHMX akTax BCi eNeMeHTM nNpPaBOBMX HOPM,
ob’egHyBaT iX B €OuMHE | B [AyMKax KOHCTPyHBaTM MpaBOBY HOPMY, BMiHHSA
npaBusibHO aHanidysatm QOpMy BUKIAAEHHA HOPM B HOPMAaTUBHUX akTax Mae
CyTTEBE 3HAYEHHS B MPaKTULi 1X 3aCTOCYBaHHS. [4; C. 24]

HacamkiHeub xoTinocss 6 Bkaszatm W Ha TakKy OCOGNUBICTb FOrYHOI CTPYKTYpwU
KpUMiHanbHO-NpouecyanbHUX HOpPM: B OIiNbLIOCTI BUNALKIB 3@ MOPYLWEHHA BUMOT,
chopmynboBaHMX B riNoTesi 4M  OMCNO3UUiT  PI3HUX npouecyaribHUX  HOPM,
nepenbavaeTbCs  OAHA CaHKUis, WO € OKpemMuMm npunucom. Hanpuknag, npwm
NOpPYLLEHHi OpraHOM [OCydoBOro cnigcrtea OGinbWOCTi  BUMOr  KpUMIHANbLHOMO
npouecyanbHOro npasa nependayeHa ogHa M Tax CaHKUiS - BiaMiHa abo ckacyBaHHS
PiLLEHHS.

MigcymoBytoun BCe BULLIEBKA3aHe, 3a3HA4YMMO, WO AN CTPYKTYpU KpUMiHANbHO—
npouecyanbHOro rnpaesa € BMacTMBOK CBOS TUMOBa CXeMa 3B'A3KYy eNeMEHTIB, LWOo
1T cknapatotb. [onoBHe B Ui TUMOBIKN CxeMi - HopmMatTMBHa nobyaosa
iHTeNeKTyanbHOro Ta HPUANYHOIO 3MICTy [JepXaBHol Boni. Taka HopmaTuBHa
nobynoBa fae niactaBy ANS TBEPOKEHHS MpO Te, WO 3MICT HOPMU PO3KPMBAETLCS
He nvwe dYepe3 npaBa Ta O0OOB’A3KM CYO'€KTIB KpUMiHaNbHO— MnpoLuecyanbHUX
BiHOCWH, @ W Ma€ XapakTep 3arafibHOro JloriYHOro npasuna MoBeAiHKU.

KnoyoBi croea: KpuMmiHanbHe MpouecyasnibHe npaBo; HOpMa KpUMiIHANbHOMO
npouecyarbHOro npaea; CTPyKTypa HOpMuU Npaea; rinotesa; AMCNo3uLis; CaHKUisa; cTaTT4.
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YepHsk Hatanisa MNeTpiBHa

KaHOn4aT opuanYHUX HaykK, JOLEHT
AoUeHT kadeapu KpUMiHanNbLHOro npouecy
[HINpOneTpOBCLKOro Aep>KaBHOro YHIBEPCUTETY
BHYTPILLUHIX cnpaB

MPOLIECYAJIbHI OCOBJIMBOCTI NOBIAOMJIEHHA MPO MNIAO3PY

Peanizauis KpuvmiHanbHOI BignoBigaNbHOCTI € MOXIIMBOK nNUe Y Mexax
KpUMiHanbHOro npoBamxkeHHs. OCTaHHE BMHUKAE Yy KpMMiHanNbHOMY NpoLEeCi 04HOYacHO
3 NPUMHATTAM 3a8BU NPO KpUMiHaNbHE NpaBoMNOpyLUEHHS Ta NOBIAOMIIEHHS NPO Nigo3py
y BuUnagkax, Konu Ans uboro € BignoBigHi nigctaBu. BcTaHoOBRNEeHHA nigcras
NnoBiAOMMNEHHA NPO Nigo3py € Mno4YaTKoBUM e€eTanoM Yy PO3KPUTTI  KpUMiHANbHOro
NpaBoOMNOpYLUEHHS Ta JOBEAEHHSA BUHYBATOCTi ocobu.

MoBigoMneHHs ocobu npo Migo3py — Ue ofHe i3 BaXnMBMX MpouecyanbHUX
pilleHb, sike npurMae npokypop abo crnigyYnin 3a NOro4KEHHSIM 3 MPOKYPOpPOM [0
3aKiHYEeHHS1 pO3ChnigyBaHHS Y KpUMiHaANbHOMY NpoBagKeHHI. B ubomy npouecyansHomMy
PiLLEHHI HA OCHOBI [OKa3iB, 3ibpaHnX y xodi NPOBEAEHHS AOCYAO0BOr0 PO3CrigyBaHHS,
KOHKpeTHa ocoba cTae HabyBae cTaTycy nigo3poBaHOro.

MigospoBaHU € LEeHTpanbHOK irypo y KpuMiHanbHOMY Mpoueci HaBKOMoO KOl
KOHUEHTPYIOTbCA npoLecyarnbHi Ail opraHiB 4OCy0BOro poscriifyBaHHSA, NpokKypopa, cyay Ta
iIHLUIMX YYacCHUMKIB npoLecy.

3aBAaHHAMU KpUMiHaNbHOro nNpoBagXeHHs BignosigHo Ao ct. 2 KIK YkpaiHu € 3axucT
ocobu, cycninbCTBa Ta Aep)KaBu Big, KPUMIHANbHUX NPaBOMOPYLLUEHb, OXOPOHa npas, cBoboa Ta
3aKOHHMX IHTEPECIB y4aCHMKIB KpMMIHANbHOIrO NPOBa)KEHHS!, @ TaKoX 3abe3neyvyeHHs WBnaKoro,
MOBHOIO Ta HEYNEpPEemMKEHOro po3cnigyBaHHA i CyAOBOro po3rnsgy 3 TUM, LWOO KOXHWK, XTO
BYMHMB KPWUMiHAINbHE MpaBonopyLeHHs, ByB NPUTArHYTU OO BiANOBIgANbLHOCTI B Mipy CBOET
BUHW, XXOOEH HeBMHyBaTU He OyB OOBMHYBauyeHUn abo 3acymkeHun, xogHa ocoba He Gyna
niggaHa Heob6rpyHTOBaAHOMY npouecyanbHOMY MpuMycy i Wob [0 KOXHOro yvacHuka
KpMMiHanbHOro NpoBagKeHHs byna 3acTocoBaHa HanexHa npaBoBa npoueaypa.

[locynoBe po3cnigyBaHHs CNpsiMOBaHE Ha BUKOHAHHS LMX 3aBAaHb, a TOYHie —
Ha BCTAQHOBMEHHSI KOHKPETHOI 0CcobW, BWHHOI Yy BYMHEHHI KPUMIHANbLHOMO
NpaBoOMNoOPYLUEHHS, 3@ 03HaKaMM AKOro po3no4vaTo KpUMiHanbHe NPOBaKEHHS.

Y pasi BUKOHaHHA UbOro 3aBAaHHS MOBHOK MIpPOK MOYMHAE pearnisoByBaTUCS
YHKLUiS 06BUHYBaY€HHS B KPUMiHANbHOMY NPOLIECI.
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Tak, y u. 1 cT. 42 KINK YKpaiHu 3a3HayeHo nigcrasm BU3HaHHA 0cobu nigo3proBaHoi
Yy KpMMiHanbHOMYy npoBapkeHi. 3okpema, 3akoH nependayae TpM MOMEHTU OTPUMAHHSA
cTaTycy nigo3ploBaHoro, a came:

1)ocoba, skin y nopsagky, nepeabaveHomy crattamu 276-279 KIK Ykpainw,
NnoBigOMSIEHO NPO Nigo3pY;

2)ocoba, sdKa 3aTpMmaHa 3a Nigo3pol Y  BYMHEHHI  KpMMiHanbHOro
NnpaBoMNoOpPYLUEHHS;

3)ocoba, Lwoao AKoi cknageHo NoBigOMIEHHS NPO Nifo3pYy, OAHAK MOro He Bpy4EHO
M BHAcCNigOK HEBCTAHOBIIEHHS MicLEe3HaxooKeHHA ocobu, npoTe BXWUTO 3axoaiB Anis
BpYy4Y€eHHs y cnocib, nependadvennn KK Ykpainm ona Bpy4eHHS NOBiAOMIEHb.

BignosigHo o sumor 4. 1 c1. 278 KIK YKpaiHn nucbmoBe MNOBIAOMIEHHS Mpo
Nigo3py BpPyYaeTbCA B AEHb MOro CKNageHHsi cnigyMm abo npokypopoMm, a y BUNaaky
HEeMOXITMBOCTI TaKOro BpyYeHHs - y cnocid, nepeabaverHnin KINK Ykpainm onsa BpyyYyeHHs
noBigoMIieHb, TOBTO LWNAXOM BUKINKY abo npueoay.

Cnig 3BepHyTM yBary Ha Te, Wo BignosigHo Jo 4. 4. 1-7 cT. 135 KIK Ykpaitn ocoba
BUKINUKAETLCA OO0 Chnigyoro, MpoKypopa, Cnigvoro cyaadi 4y cygy LnsgxXoM BpyYeHHS
NOBICTKM NPO BUKIMUK, HAACUITAHHS 1T MOLITOK, €MEKTPOHHOI MOLITOK YN dhakCUMINTbHUM
3B’5I3KOM, 3[iNCHEHHS BUKIMKY MO TenedoHy abo Tenerpamoto [1].

Y pasi TMM4yacoBOi BIACYTHOCTI 0ocobu 3a MicLueM MPOXMBAHHA MOBICTKa
Bpy4YaeTbCAa nif pPO3MUCKY LOPOCNOMY YneHy il CiMT 4u iHWin ocobi, KoTpa 3 Hek
NPOXMBAE, XUTNOBO-EKCNIyaTauiHin opraHisauii 3a micuem npoxmBaHHA ocobu abo
agMiHicTpauii 3a micuem ii poboTu.

3akoHogaBeub Bkasye, 3okpema y cT. 136 rmasum 11 KIK YkpaiHu, wo Take
onocepegkoBaHe BPYYEHHHA BUKIIMKY MOBUHHO OYTW HaneXHUM YMHOM MigTBEepXeHe
ocoboto, sika oTpumMana noBiCTKY NPO BUKIWK abo O3HAMOMMEHHSA 3 ii 3MICTOM iHLLIMM
wnaxom. [Ana yboro NOTpibHi: nignuc ocobu Npo OTPUMaHHS NOBICTKWU, B TOMY YMCIIi Ha
NOLUTOBOMY MOBIOOMISIEHHI; Bigeo3annc Bpy4YeHHs i1 NOBICTKW abo Byab-sKi iHWI gaHi, SKi
NiATBEPAXKYIOTb akT BPyYEHHA 0OCOBi MOBICTKM MPO BUKNMK ab0 O3HAMOMIEHHSA 3 i
3MiCTOM.

Akwo ocoba nonepeaHbLO NoBigoMMIa Crigyoro, NPoKypopa, crigyoro cyaar, cya
Npo agpecy CBOEI eNeKTPOHHOI NMOLWTK, HajicraHa Ha Taky agpecy NoBiCTKa Npo BUKMNK
BBaXXAETbCA OTPUMAHOK Yy pasi NiATBEPKEHHS ii OTPUMaAHHA 0Ocobok BiAMNOBIgHMM
NIMCTOM E€JTEKTPOHHOI MOLLTK.

Mpo BiacyTHICTb iH(bopmaUil woao micus nepebyBaHHSA NiAO3PHOBAHOMO MOXHa
rOBOPUTU B TaKMX BUNaLKax:

- KOMW BiH He 3'ABNSAETbCSA Ha BUKNWKK Crigyoro,

- KOnn nepeBipeHOo BCi Bi4OMi MicLS MOro MOXIMBOT NOSIBU B JaHOMY
HaceneHoMy NyHKTi (KBapTUPKW 3HaNOMUX, poaudia, Mopru, fnikapHi, ITT Towo),

- KOonn Taka poboTta npoBegeHa B macwtabax obnacti abo HaBiTb BCIi€l KpaiHw,
OZHaK MO3UTUBHUX pe3ynbTaTiB He OTPUMaHO.

BignosigHo go ct. 224 KIK YkpaiHu, cnigymin, NpoKypop Mae npaso OONUTaTK
ocoby, AKin nig posnuc 6yno Bpy4eHO NOBICTKY, 3 METO 3’ACyBaHHA PaKTy CMOBILLEHHS
ocobu npo nigospy.

[okazamu yxmneHHsa ocobu Bif cnigcTea MoXyTb CTaTu:

1. TigTBEPOKEHHS NPO OTPUMAHHS MOBICTKN NPO BUKNUK (y nopsaaky cT. 133
KIMK Ykpainu);

2. lNocTtaHoBa nNpo nNpuBig NiJo3pBaHOro Ta pe3ynbTaTu it BAKOHaHHSA (Y NopsaKy
cT. 140-143 KIK YkpaiHn),
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3. IHWi pokasm (gosiakm 3 micua poboTn abo HaBYaHHSA, NACMOPTHOT CNyXO6uM Npo
3MiHy peecTpauil, OTPUMaHHS 3aKOpAOHHOIo NacnopTy, 3aknagiB OXOPOHU 340POB’S NPO
MOXINUBICTb 3HAXOLXKEHHA NiJO3PBAHOINO Ha JliKyBaHHi TOLLO).

3drigHo 3 Bumoramu 4. 1 cT. 281 KIIK YkpaiHn, 9Kkwo nig 4ac [OoCydoBOro
pOo3CrigyBaHHA MiCLEe3HaXOKEeHHA Nigo3poBaHOro HeBigoMe, TO CRigyYunn, MpoKypop
BUHOCUTb MOCTAHOBY MPO PO3LUYK MNiZO3PHOBAHOINO 3a HAABHOCTI B CYKYMHOCTI TPbOX
nigcra., a came: MiCcLe3HaxoLKeHHA Nigo3proBaHOro HesiloMe; BCi BXWUTI 3axoan He
Aanv 3amMorn ogepxxatm AOCTOBIPHI AaHi NPO NOro TouHe Micue nepebyBaHHS; CknageHo
NMMCbMOBE MOBIAOMIIEHHSA NPO MiA03pY CTOCOBHO PO3LUYKyBaHOi 0COOM.

3AiNCHEHHA pPOo3LUYKY Nig03pHoBaHOro MoXe ByTn 4opyYeHO onepaTMBHMM Nigpo3ainam.

OT)Ke, BPaxoByO4n BULLE3a3Ha4YeHe, CJ'IiLI, 3a3Ha4ynTn, LWo npaBuiibHe BI/IpiLIJeHHFI
NMNTaHHA Woao0 I'IOBiD,OMJ'IeHHFI ocobu npo I'IiD,O3py cnpudae OOCArHEHHO TakKnUX NMepcrnekTMBHUX
3aBAaHb KPUMIHANbLHOro NPOBAMXEHHS, SIK 3MILHEHHS1 3aKOHHOCTI Ta NpaBoOMNopsiAKY, OXOpPOHa
iHTepeciB cycninbCcTBa, npaB i cBoOO4 rpoMagsH, Ta BMXOBaHHS iX B OYyCi OOTPUMAaHHS
KoHcTuTyuii Ykpainn Ta BignoigHux 3akoHiB. CIMCOK BUKOPUCTaHUX OKepen:

1. KpymiHanbHWin npouecyanbHUi Kogeke YkpaiHu. 3akoH YkpaiHu «[1po BHECEHHSA
3MiH 0O OesiKMX 3aKOHOOaB4YMX aKTiB YKpaiHW y 3B’A3Ky 3 NpUnHATTAM KpumiHanbHOro
npouecyarnbHoro kogekcy YkpaiHm».— X.: Ogiccen, 2012.— 360 c.

Macnin CtaHicnas IBaHOBUY
ctygeHT rpynu KOlM-14-1c, opuandHmi pakynbteT
HaykoBui kepiBHuk: LLlaHiHa €.1., 3aB. kadeapu KpMMiHanbHOro npasa
Ta KpUMIHONOTIT, OLEHT, 3aCny>XXeHUn 1opuUcT YKpaiHm
(ABH3 «HauioHanbHWi ripHMunn yHiBepcmuteT» M. [HiNponeTpoBChK, YKpaiHa)

NMOHATTA TA ENIEMEHTU NPUHLIUAIMY 3MATAJIbHOCTI
Y KPUMIHAJNTbHOMY MPOLIECI

B Hayui ykpalHCbKOro KpumiHanbHO-NpoLecyanbHOro npasa NpUHUMN 3MaranbHOCTI B
MOBHIN Mipi He PO3KPUTO 1M HeMae OOHaKOBOI AYMKW W YHipikoBaHOro nigxogy Ao
TAYMaYeHHss W BU3HAYEHHS MOro MOHATTHA. 3 ornagy Ha 3Ha4YuMmicTb Ans Teopii 1
NPaKTUKN  KPUMIHANbLHOrO npouecy ubOoro MpuHUMNY, MOro cnig BUCBITAOBATU 3a
HacCTYMHUMM napameTpamMu: MNOHATTH, eNeMeHTW, ChiBBIOHOWEHHS 3  iHWUMHK
npuHUMnamMmmn, Mexi gii, 3Ha4vyeHHa [23].

TpaguuinHo nig NPUHUMNOM PO3YMilOTb HOPMATUBHO 3aKpinfieHe BUPaKEHHHA CyTi
KpMMiHanbHOro npouecy. Y npuHumnax 6avatb OCHOBOMOMOXHY iaeto [5]. MpuHumnn
npaBa BUpaxalTb OCHOBHUIM 3MICT MpaBa, HaMBaXIMBILLI 3aKOHOMIPHOCTI (nigBanuHW)
CycninbCcTBa.

MpuHUUNM npaBa BBaXxakTb HOPMaMu QyHOAMEHTanNbHOro,  OCHOBOMOJSIOXHOIO,
3aranibHOro xapakTtepy, $Ki BupaxawTb CYTb | 3MIiCT KpUMiIHanNbLHOro npouecy,
XapaKkTepusyTb HaWBaXXNUBILWI MOro BrAaCTUBOCTI | SAKICHI pucu, npegmeT i meTtoA
npouecyanbHoro peryniosaHHa  [13]. MexaHi3aM npakTUYHOro  3aCTOCYBaHHA
KpUMiHanbHO-NpoLecyanbHOro 3akoHOA4aBCTBaA i€ Yepes3 YiTKO BU3HA4YEHi Yy 3aKOoHi |
po3TalwoBaHi y NeBHiM NOCNIAOBHOCTI npuHUMnU. BoHWM MaTb npamMy Aito i MiCTATb
O[HO3Ha4YHi Ta 3po3ymini npunucu. Lle Hanbinbl 3aranbHi npaBuna KpuMiHanbHOro
CYOOYMHCTBA, KepiBHI HOpPMaTMBHI BUMOrM, LLIO JieXaTb B OCHOBi CUCTEMU HOPM
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KpMMiHanbHO-NpouecyanbHOro npaea i perynsoBaHoro HUM Nopsiaky crigyoi, cygoBol i

NPOKYpPOPCLKOI AisnbHocTi [17].
TepTuwHuk B.M. BM3Havae NpuHUMNM KPUMIHANBLHOMO Mpouecy €K HamsaranbHiLli
NOJSIOXEHHS, NpaBusia NoBediHKN BU3HAYanNbLHOroO XapakTtepy, OCHOBHI igel, Havana, Lo
BM3HA4YalOTb CYTHICTb | 3MIiCT AisnbHOCTI Cy0’ekTiB npouecy, npouecyanbHy opmy
30INCHEHHA NpaBoCyaas, CTBOPKOKTL CUCTEMY rapaHTii BCTAHOBMNEHHS iICTUHN, 3aXUCTY
npas i cBoboa nogmMHM Ta 3abe3nevyeHHsa crnpaBeanuBOCTI NpaBocyaasd, ski oTpumManm
3aKpinneHHs B 3aKoHi, 3BEpHeHi CBOIMW MpaBOBMMW BMMOramuM [0 BCiX YYacCHWUKIB
npouecy, HOCATb 3aranbHOOOOB’A3KOBUN xapakTep, 3abe3neyyoTbCs 3axodamu
AepXXaBHOro NpuMycy i MatoTb NPaBOBMI MexaHi3M peanisadii [12].

CyTb UMX BU3HAYEHDb MPUHLMNY MNOMSrae B TOMY, WO NPUHUMNN - Lie HaNBinbL 3aranbHi
KepiBHi MONOXEHHS, SKi BUCMNOBMOIOTL CYyTb KPUMIHANBHOrO npouecy, Moro igeto,
peanisauia sikux Cnpusie OOCSArHEHHIO Linen i 3agay kpumiHanbHoro npouecy. Okpemi
aBTOPMU He y BCbOMY MOrOXKYHTbCH 3 LM NOMOXEHHSAM | BBaXar0Tb, LLO NPUHUMN — Le
BMMOra Oo AisnbHoCTi, 6e3 peani3auii SkOi He MOXNMBE AOCATHEHHS METWU AisfbHOCTI,
sika agpecoBaHa 9 BUKOHaHHS opraHam gepxasu, 3adpikcoBaHa B HOPMi KpUMiHanNbHO-
npouecyanbHOro 3akOHO4aBCTBa, XapakTep uiei BuMmorn 6e3nocepeHb0 NOBUHEH ByTH
NoB’A3aHMUIN METOK KpMMiHaNbHO-NpoLEeCyanbHOI iIANbHOCTI, peanisauia noro NoBUHHa
rapaHtyBaTtu iX gocsrHeHHs [3]. Take BM3Ha4YeHHS 3acriyroBye Ha yBary i 3 OKpemMnmu
NOro MNOMOXEHHAMU MOXHa noroguTtucd.  [MpuHUMNK KpuUMiHanNbHOro npouecy - ue
NOJSIOXKEHHS, sIKi MOBMHHI ByTU: 3akpinneHnMM B HOpMax npasa, 60 Tinbku Ti igel maTb
perynatmBHe 3HaYeHHs, WO 3akpinneHi B 3akoHi [1]; 3aranbHO-npouecyanbHUMM i
BiAHOCUTUCA B LiNOMY [0 BCiX CTa4il KpMMiHANbHOro Npouecy, Y1 NpuHanmMHi 3HaxoguTin
CBii1 NOBHUIM NpPOSIB y LIEHTPanbHiM cTagii - cyqoBoMy po3rnsagi i, xoda 6 4actkoBo, Ha
OiNbLU paHHiX cTagigx; MaTtn cCamMOCTINHUI 3MICT, SIKUA He AyOne 3MICT iHLIMX NMPUHLUNIB.
BiacyTHicTb xo4a © ofgHiei 3 UMX O3HaK € MiacTaBOK HE PO3rnAgaTv MOSOXEHHS, SK
NPUHLMIN KPUMIHaNBbHOro NpoLecy.

MpuvHUKMN 3maranbHOCTI i€ y BCiX CTagigX KpUMIHANbLHOMO CyA0OUMHCTBA | FPYHTYETBCA Ha
3ITKHEHHI NPOTUNEXHNX IHTEPECIB, 3a AKMMU (PYHKLIT CTOPIH YITKO pO3MEX0OBaHi, CTOPOHMU
€ piBHOMpaBHUMK, a CyaoM 3abes3nevyyeTbCs piBHA MOXIMBICTbL pearni3oByBaTu
CTOpOHaMM CBOI MOBHOBaXXEHHS | BiACTOHOBATM CBOI MO3uuil Ta chnpaBegnuee W
HeynepeaxeHe BUPILLEHHS Crnopy.

Y Teopii KpMiHaNBLHOrO NPoLECY AOMIHYOTb ABa OCHOBHI NOrNA4M Ha NOHATTS NPUHLUMNY
3MaranbHOCTi. 3a Of4HMM, MNOHATTS MPUHUMNY 3MaranbHOCTI Nonsrae B NoAini TpboXx
OCHOBHUX (OYHKLUIN - OBBUHYBAYEHHS, 3axXUCTY i BUPILLEHHS CrpaBu MiXK CTOPOHaMU
00BMHYBaAYEHHS, 3aXUCTy W CyAOM, WO 3alMae akTUBHE MpoLecyanibHe MOSOXEHHS B
KpuMiHanbHoMy cyaoudmnHcTsi [19;7; 11; 16; 15].

3a HWKUM - CyTb MNOHATTA MPUHUMMNY 3MaranbHOCTI nonsrae y noAini 3asHavyeHux
npouecyanbHMX OYHKLiM MibX cyaoM i cy®’ekTamu, SKi MatoTb CTaTyc, ane npu nacuBHOMY
npouecyanbHOMY NOMoOXeHHi oprany npasocynas [13; 20].

[is npuHUMnNy 3maranbHOCTI FPYHTYETbCA Ha MEepPeKOHaHHI: MPOTUNEXHICTb iHTepeciB
CTOpPiH HanKpalle 3abes3neynTb NOBHOTY MaTtepianis cnpaBu 4Yepes akTUBHE BUKOHAHHS
CTOpPOHaMM Npouecy TifbKU IM NpuTaMaHHNX yHKUIN [ 23].

MpuHUKMN 3mMaranbHOCTI, AKUN peari3oBYETbCA Y BM3HAYEHIN 3aKOHOM MpouecyaribHin
dopmi, HanpaBneHMn Ha BCTAHOBMNEHHA OO’E€EKTUBHOI ICTUHM W MOBHMA Ta peanbHUn
3axuUCT npaB NIOAVHN | rpoMagaHnHa. BiH npunyckae noeaHaHHA akTUBHOCTI CTOPIH Y
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3abe3neyeHHi BUKOHAHHA HMMW CBOIX MpouecyanbHux oboB’s3kiB i3 3abe3neyeHHAM
Cy4OM YMOB ANS 34iIMCHEHHA HaZaHUX M npas.

CyyacHi npouecyarnicti BUainsioTb TPU OCHOBHUX €fIEMEHTU NPUHUMNY 3MarasibHOCTI:
noain GyHKUiM OBBUHYBAYEHHS, 3aXUCTy i MpaBOCyaas; HagifleHHA CTOPiH PiBHUMMK
npouecyanbHUMN NpaBamMu 4551 34iIMCHEHHS CBOIX (OYHKLIN; KepiBHe CTaHOBNLLE cyady B
KpUMiHanbLHOMY npoueci 1 HagaHHS Tiflbku NOMY NpaBa NPUNHATTA piLLeHHA B cnpasi [2].

BukoHyoum cBOi GoyHKLiT, CTOPOHM Yyepes nornemiky, npouecyasibHUI crip, BiOCTOTb
npaBoBY MNO3uLi0 3acobamMy KpUMIHANbHOro npouecy, AonoMaralTb Cydy MOBHO,
BCeOIYHO 1 06’eKTMBHO AocnigMtn obCcTaBMHM cnpaBun, 3’cyBaTh ICTUHY N NPUAHATH
npaBuIbHE PilLEeHHS, a CyA 3a LOMNOMOrOK iX aKTUBHOCTI JochigKye o6CcTaBMHM Cnpasu,
3aryvae HOBi JOKa3u, BUKOHYHOUM MOCTaBrieHe npouecom 3aBaaHHsa [49]. 3a HesdkicHe
BUKOHAHHA CTOPOHaMM IXHiX (PYHKUIW, NpU HaCTaHHI HeraTMBHMUX Hacnigkis, NoBUHHA
HacTynuTU BiQNOBIAANbHICTb, OHAK 0O CTOPOHM O6GBUMHYyBadeHHS, Aka Aie Big iMeHi
aepxasu, MatoTb Oyt 6inbLi BUCOKI Bumorn [14].

PiBHONpaBHICTb CTOPIH - Ue “...00uH i3 HeODXigHMX eNleMeHTIB NPMHUMNY 3MaranbHOCTI,
6e3 AKoro 3amarasnbHICTb K NPUHUMN He icHYe” [4].Llen enemMeHT € CyTTio 3marasibHOCTI,
60 TiNbKM Yepes piBHI MOXIMBOCTI CTOPIH MOXNKUBA peani3auia NPUHLUMNY 3MarasnbHOCTI.
€Bponencbknin cyq 3 npas NOAMHWM  po3rnggae peanisauito NpuHUMnYy 3marasibHOCTi
Yyepes Npu3My 3abesneyeHHs pPiBHOCTI NpaB y4aCHUKIB CyAOBOro po3rnsagy, TobTo 3a uiei
no3nuii 06BUHYBAYEHHA 1 3aXMCT Oil0Tb HA OAHOMY PiBHi, Mg KOHTPONEM BigHOCHO
nacusHoro cyay [10].

CTOpPOHM MOBUHHI MaTK AOCTyN OO NpaBoCyaad, PO3YMHY MOXNUBICTb NpeacTaBnsaTu
CBOI iHTEpecu no crpasi, BKAYa4yM AOKasn, B yMOBax, NpU AKUX Cya He CTaBUTb iX Y
HEeBWrigHe CTaHOBULLE WOAO MPOTUNEXHOI CTOPOHM, 3abes3nevye iX npouecyanbHy
PiBHONPAaBHICTb Ta peanbHy cBOOOAY OCKapXXeHHSI BYUMHEHUX LLOAO HUX HE3AKOHHUX AN
(6e3aisinbHOCTI).

Y cknag €enemeHTiB MOHATTS NpuHUMNY 3MaranbHOCTI  Cnig BKIOYUTK cBoboay
OCKap>XeHHs 00 cyay, 4OCTyn 4O npaBocyaas i npouecyanbHy piBHOMPAaBHICTb Cyb exTiB,
LLIO 34INCHIOITb 0OBMHYBaYEHHS | 3axnct. OBMexXeHHs! IXHbOI AiT BNMBa€ Ha MOXINUBOCTI
peanisauil NPUHUMNY 3MarasnbHOCTI i 3BY)XXyE NOBHOBAaXXEHHS CTOPiH. Po3wimpeHHs ix gii,
0cobnMBO B CTafisx AOCYyO0BOro Crigctea i NepeBipkn CyooBUX pilleHb, i 30iIMCHEHHS
KOHTPOJSIKO CyA0M, 4O3BOSIMTL 3aCTOCOBYBATHM Lier NpuHUmMn BinbLl NOBHO Ta 3abe3neunTb
CTOPOHaM SIKiCHE BUKOHAHHS X (PYHKLUIN.

Cy4acHa Hayka KpuMMiHanNbHOro npouecy CyTb MpuHUMMY 3MaranbHOCTi 6auntb “...B
noaini pyHKuin 06BMHYBAYEHHS, 3aXMCTY i BUPILLEHHA CnpaBy MK CyAOM i CTOpoHamn’|
11, 6].

CyTTi0 npuHUMNY 3MaranbHOCTI BBaXkaloTb MpouecyarnbHy AiANbHICTb, HaANPAMKOM $KOI €
ob’ekTnBHE | BCebiYHe JOCNiAKEeHHS cnpaBu B Mexax 00BMHYBaYeHHS | npegMeTy AoKa3yBaHHS.
BauyaTb 3maranbHiCTb Yy cdepi KpMMiHanbHOro npouecy i MeTtogom nisHaHHs, 60 mMalTb Micue

nonemika, cnip, 3iTKHEHHS IHTepeCiB i JYMOK.

Y 3maranbHOMYy npoueci iCHye KOHPMIKT ABOX OpraHiyHO MoB’A3aHuX, AiameTparnbHO
NPOTUNEXHUX (OYHKUiA: OBBMHYBaYeHHs | 3axucTy, e cyd CaMoCTiiHuiA y BUOBOpI
npouecyanbHuX 3acobiB 3’sicyBaHHA 0O6CTaBWH CNpaBu i HE MOXe BUKOHYBATU XXOAHOI 3
OYHKUiM CTOPIH YM NIGMIHATY IX Ta NOBMHEH AIATM B TakuX npouecyanbHUX paMmkax, siki 6
CBiguYMnM Npo noro o6’eKTUBHICTL i HeynepemkeHicTb [9]. BiH noBuHeH 3abesneyunTu
crnpaBeasiMBe i HeynepeaXeHe BUPILLEHHS CNopy, HagaBLWM CTOPOHAM PiBHI MOXITUBOCTI
BiCTOIOBaATK CBOI no3uuii [21], 60 3amaranbHICTb - Le CyBOpe pPO3MeXyBaHHSA YHKLIN,
KOXHa 3 SKMX MOKMNaJeHa Ha KOHKPETHMX yYacHUKIB npouecy. Ha uux nosuuisax ctoAtb
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KoHctutyuinhun Cyn YkpaiHn 1a BepxoBHun Cyg YkpaiHu. “@yHkuis cyaoy nonsrae B
TOMY, WO6 po3B’aA3aTU KOHMMIKT, BIOHOBUTU cnpaBegnueicTb’ [14], a kepiBHe WOro
CTaHOBWULLIE XapaKTepU3yeTbCA BiACYTHICTIO Y HBOrO MOBHOBAaXXEHb MOPYLLYBaTK CNpaBMu,
HanpaBnNATU IX 419 4OAATKOBOro po3csiigyBaHHA Mpu BiACYTHOCTI KNOMOTAHHA CTOPOHW i
HasiBHICTIO 0OOB’A3KYy NPUNUHUTM CrpaBy B 3B’S3KY 3 BIiAMOBOK MNPOKypopa Bia
06BuHyBa4veHHA[13; 20].

3maranbHiCTb npouecy He MOXe iCHyBaTu ogHa i OyTu BigipBaHow Big nNy6nivyHOCTI i
006’eKTUBHOI iCTMHMW, BOHA peani3oBYETbCA B XXUTTA Yepes pearbHi Aii y4acHWKIB npouecy,
LLIO BU3Ha4YaloTbCs X npouecyansHummn pyHkuismu[ 18].  Ton, XTO NnpunMae pilleHHs y
cnpasi, 3aMae HenTpanbHy, HeynepemkeHy No3uuito i BignosiganbHUA nuwe 3a Moro
NPUUHATTSA; CTOPOHU caMmi LWyKalTb | NOJalTb [AO0Kasn | aprymMeHTW, Ha HKUX
rPYHTYBaTUMETbCA pilleHHs; CydoBa npouenypa KOHLEHTPYETbCA Ha 3iTKHEHHI
NPOTUNEXHUX [O0Ka3iB | apryMeHTiB, HadaHUX CTOPOHaMW; CTOPOHM MakTb pPiBHI
MOXXITMBOCTI NpeAcTaBnsaTy i 00roBopoBaT CBOI Cripasu 3 TUM, XTO NPUIUMAaE piLLEHHSA
[ 4].

[MOHATTS NpUHUMNY 3MaranbHOCTI MOXXHA BU3HAYUTU SIK CYKYMHICTb 3aKpinneHnx B 3aKOHi
npunucie, npouecyanbHUX NpaBun i MeTodiB IX BUMKOHAHHSA, SKi Ail0Tb Y BCIX CTagisx
KPUMIHanNbLHOro npouecy; [PYHTYOTbCA Ha AO0CTyni [0 npaBocynad, 3iTKHEHHI
NPOTUNEXHUX [HTEPEeCiB HafiNeHMX pPiBHUMW nNpaBaMy  CTOPIH, YiTKOMY po3nogini i
PO3MEXyBaHHI X (PyHKUiN; rapaHTyloTbCsa 3abe3nedeHHsAM CyOM PiBHUX MOXITMBOCTEN
peanisauil npouecyaribHMX MOBHOBaXXEHb CTOPOHaMW Y BiACTOKHOBAHHI CBOIX MO3MUIN i
cnpaBedsiMBoMy Ta HeynepemkeHOMY BUPILLEHHI Crnopy MK HUMM; 3abe3nedvyroTbes
CBOOOAOK OCKapXKEHHSl, KOHTPOSieM Cydy - MOPYLWEHHS SKUMX TArHe 3a coboto
HE3aKOHHICTb Cy0BOro pilleHHs [23].

Y CTPYKTYpy MOHATTA NPUHUMNY 3MaranbHOCTi cnig OOOB’SI3KOBO BKMAYUTU  TakKi
erneMeHTu, Kk cBoboaa ockapXXeHHA [0 cyay, OOCTyn A0 npasocyansd, npouecyansHa
piBHOMpPaBHICTb CY6’EKTIiB, WO 34INCHIOITL OOBMHYBAYEHHS | 3aXUCT Ta KOHTPOSb cyay,
SKi MOBUHHI OyTW rapaHTi MW  3aCTOCYBaHHA NPUHUMMY 3MaranbHOCTI Yy BCiX CTagiax
npouecy. Ui enemeHtn HagagyTb 3mory 6inbll MOBHO 3aXMCTUTU MNpaBa YYacCHWKIB
KpMMiHanbHOro Npouecy Ta po3WupuUTK 4it0 NPUHUMNY 3MaranbHOCTI 9K Ha 4OCYO0BUX,
TaK i B CydOBUX CTaisiX KpUMiHanNbLHOro npouecy.
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MEXAHI3M PEANI3ALII HOPM
KPUMIHAJIbHOI'O NMPOLIECYAJIbHOI'O NMPABA B YMOBAX
NEPEXIAHOIO NEPIOAY B CUCTEMI KPUMIHAJIbHOIO NPOBAIXKEHHA

TpaguvuinHo oo dopm pearnisaudii HOpM npasa, B TOMY YUCHi W KPUMIHANbHOro
npouecyanbHOro, BIOHOCATb 3acTocyBaHHA (K ocobnuBy dopmy peanisadii),
BUKOPUCTaHHSA, OOTPUMaHHS, BUKOHaHHA. OaHakK, NpoOTArom TpuBarnoro 4acy y Teopil
KPUMIiHanNbLHOro npouecy nepeBaXkHO PO3rNA4aeTbCA nNuule oaHa i3 oopM peanisawil
HOPM npaBa — 3aCTOoCyBaHHSA. [TPUUYNHOIO LIbOro € CTaBIIEHHA A0 KPUMIHANbLHOro npouecy
AK OiANbHOCTI YNOBHOBaXEHUX (KOMMNETEHTHUX) AepXKaBHUX OPraHiB i IXHiX cnyx60Bux
0Ci0, Ansa skux NpuTaMmaHHO YOPMOI0 peanidaLii HoOpM npaBa € came 3acTocyBaHHs. B
yMOBax 3MarasibHOro KpMMiHanbHOro NpoOBaXeHHA TpaauuiiHUiA nigxig 0o pO3yMiHHS
KpUMiHaNIbHOro NpoLecy SK 4O LiniCHOro yTBOPEHHs! — MPaB0o3aCTOCOBHOIO Npouecy, SKUNn
30INCHIOETLCS BUHATKOBO OEepXXaBHMMW opraHamu i cnyx6osumum ocobammn — nignsarae
nepernsay y 38’s13Ky 3 icCHyBaHHAM NEBHUX TeopeTu4HUX npobnem. MNMpuaineHHs ysaru im
Ha TEOpPeTUYHOMY PpiBHIi [A03BONUTL OiNbl pauioHanbHO dopMynBaTU  HOPMMU
KpUMiHanbLHOro npouecyanbHOro npaea Ta peanisoByBaTth ix Ha npakTuui. NpobnemHmumn
y TEOPETUYHOMY MNSaHi € Taki MMTaHHA.

1.KoMneTeHTHi (HagineHi KpuMiHanbLHOK NpoLecyanbHOK KOMMETEHUIED)
YYaCHUKN KPUMiIHANbHOro NpoBaaXeHHs (MpaBOOXOPOHLI - CRig4vMiA, NPOKypop - i
cynni) y nepebiry KpuMmiHanbHOI npouecyarnbHOl  AisfibHOCTI  3000B’A3aHi
AoTpumyBaTUCA 3a00POH, BUKOHYBaTKM OBOB’SI3KM, BUKOPUCTOBYBATU npasa. Yn
He BapTo Yy TakoMy pasi CTaBUTM NMUTAHHS NPO LWTYYHE «BUBEAEHHS» HOopMU
peani3auil HopM npaBa - 3acTocyBaHHS ? [na NpaBuUibHOrO BUPILLEHHS LibOro
NUTaHHA BaApTO 3BaXkaTu Ha Te, LLO npaBa i 000B’A3KM KOMMNETEHTHUX YYACHUKIB €
iAEHTUYHUMM 3@ 3MIiCTOM (Hanpuknag, npaBo i OOOB’A30K po3noyaTu
KpUMiHanNbHe MNpPOBapKEHHS 3a HasiIBHOCTI A0 Toro nigctas). KpumiHanbHe
NPoBagXEHHS € NyOnivyHMM. Y nepeBaHin BinbLUOCTI KPUMiHANBbHUX CpaB BOHO
30INCHIETBCA B NybnivyHMX iHTepecax. A nybniyHa cdepa nepenbavae
noeaHaHHA npae i 000B’A3KIB Yy POPMyny NMOBHOBAaXKEHHS SIK NMPaBOOOOB’A30K,

AKUIA HE MOXHA He peanidyBaTu B NybniyHux iHTepecax» [1, c. 56].

2.KpumiHanbHa npouecyarnbHa gianbHICTb, 34iMCHI0OBaHa 3 JOTPUMAHHAM

3acagn 3maranbHOCTi, £Bnsie cobol CYKYMHICTb [JiAfibHOCTENW 3  Pi3HUMHU
HanpsiMamn — 06BUHYBaYeHHS, 3axMCT, npaBocyaas. [1o KOXHOI 3i CTOPIH i Ao
cyoy BXOOUTb MNEeBHEe KOO y4yacHukiB. [lpuyomy [o cknagy CTOPOHM
0OBUHYBAYEHHS i Cyay BKIMOYEHI K KOMMNETEHTHI OpraHun i ocobu, Tak i y4aCHUKM,
He HagineHi noBHOBaXeHHAMU. [loTepninun MoXe BUKOHYBaTU YHKLIO
o0OBMHYBa4yeHHs Yy pasi BiOMOBWM MpOKypopa Big OOBMHYBa4yeHHs, a TaKoX
niaTpymyBaT 06BMHYBAYEHHS Y paHille npea’siBieHOMY 00CA3i, SAKLLO NPOKypop
3MiHMB OOBUMHYBa4yeHHSA. Y cknagi cygy MOXyTb nepebyBaTu NPUCSXKHI, AKi He
MatoTb BagHUX MOBHOBaXXEHb OKPEMO Bif NpodecinHOro cyani. Y 3B’da3ky 3 uum
npobneMHMM € NuTaHHs Wwoao dopM peanisadii HOpM nNpaBa NpeacTaBHUKaAMM
CTOpPOHM 0OBUHYBa4deHHs i cyay. Lle € BaxnmBum nutaHHam, 60, Hanpuknag,
noTepninun, He MakyuM npaBa LiIATM Yy MeXax 3acTocyBaHHS HOPM Mpasa,
BUrNsSgae «crnabwum» 3a npokypopa i Cnigyoro, WO CTaBuUTb N4 CYMHIB
«4YNCTOTY» peanisauii 3acagm amaranbHOCTI, a, BiATak, i cnpaBeanuBoCTi.
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3.KpumiHanbHM npouec — He nuwe CYKYMHICTb Pi3HMX 3a 3MiCTOM
HanpsMiB (PYHKLUIRN), a 1 - CYKYMNHICTb AianbHOCTEN (NpoLeciB) i3 peanisauii Hopm
KpUMiHaNbHOIMO  MpouecyanbHOro npaeBa B Ppi3HUX opmax: npouecu
3aCTOCYBaHHS, BMWKOHAHHS, OOTPUMAaHHSA, BUKOpUCTaHHA.  [ligxia  go
KPUMiHanNbLHOro npouecy K 40 CYKYMNHOCTI Pi3HMX npouecyanbHUX OyHKUIn y
IOPUANYHIN Teopil € 4OCUTL yCcTaneHnM. A oCb AOCHILXKEHHIO NpoueciB peanisauil
HOpPM npaBa Yy PpPi3HUX popmax, ocobnmBO - BUKOHAHHA, OOTPUMAHHA Ta
BUKOPUCTaHHSA NpUAINAETbCA 3HAa4YHO MeHLe yBarn. Mk TUM, pe3ynbTaty Takmx
AOCNiMKeHb  MOXYTb  CMPUATM  CYTTEBOMY  NiABULLEHHIO  edeKTUBHOCTI
KpUMiHanbLHOro npouecy, B3arani, i 3abe3neyeHH0 iHTepeciB MOro y4acHUKIB,
30Kkpema.

Onsa 3abe3nevyeHHss BMCOKOI edEeKTUMBHOCTI MpoueciB peani3auii  HOpM
KPMMiHaNbHOrO npouecyanbHOro npaBa BaXUBUM € MNpaBuiibHE  BU3HAYEHHS
NoOYaTKOBOro i KiHUEBOro MOMEHTIB Takoi peanidauil. [Ona pisHux ¢opm peanisauii
ICHYIOTb Pi3Hi MOYaTKOBUM i KIHLEBMA MOMEHTWU. Hanpuknag, sSKwo Ans 3aCToCyBaHHA
HOPM MpaBa KOMMNETEHTHUMU ocobamu AO0CTaTHbO OTPMMAHHA NEePBWUHHOI iHopmaLil
Npo WMOBIPHE MOPYLWEHHA HOPM OCOBNMBOI YacCTMHM 3aKOHYy MNPO  KpUMiHanbHYy
BiQMOBIAANbHICTb, WO TArHe 3a cobol noganblle MNPOBamXEHHA ax a0 Woro
3aBepLUeHHs, TO ANs iHWKnX hopM peanisauil Nno4aTKOBMM MOMEHTOM € Yac, KOnu cy6’exT,
AKOMY agpecoBaHa HopMa npasa Yu iHAMBIAyanbHUIM NPaBO3aCTOCOBHUN akT, Y3HaEe, Wo
Yy HbOIO BMHUKIO MpPaBO BUKOPWUCTOBYBATM YN HE BUKOPUCTOBYBaTM abo 0OOB’A30K
OOTPMMYBaTUCHA 4YM BUKOHYBaTW npunucu neBHol Hopmu. Came TOMY 3aKOHOM
nepenbavyeHe BPYYEHHS OCHOBHMM (3aiHTEPECOBAHMM) Y4YacCHWKaAM KpWUMIHANbHOMO
NPOBaKEHHSA MNaM’ATOK Ta IHWWX [OOKYMEHTIB (NMOCTaHOB, YyxBasn, NPOTOKOsiB) 3
nepesnikom npas, 060B’sA3KiB Ta 3abopoH. [lpy UBOMY HeMmae 3Ha4vyeHHs, WO Aie
npe3yMmnuisi 3HaHHs 3aKOoHY, TOGTO BCTAHOBMEHNX HMM NpaB, 060B’sA3KIB | 3a60POH.

4.TpobnemMHuM y peanisauii HOpM KpUMiHaNbHOro NpoLecyanbHOro npaesa
€ TaKoX MNUTaAHHA LWOAO YNepemKeHOCTi Yy4YaCHWKa MNPOBAKEHHS, SKUMN
BUKOPUCTOBYE YN BUKOHYE HOPMY npaBa abo OOTpUMYETLCA ii. YNepemKeHiCcTb
Npw 3aCTOCYBaHHI HaBiTb HE AOMNYCKAETLCS, OO ynepemKeHicTb i cnpaBegnmBIiCTb
— MPUHLMNOBO HECYMICHI NOHATTA [2, C. 82]. [InTaHHA X NpO HeynepeaKeHiCTb
peanisauil HOpM KpUMiHanNbLHOro npoLecyasribHOro npasa B iHWKUX dpopmax He
Oyno npeamMeToM OKPeMOro TEOPETUYHOro AOChigpKeHHs. MK TMM, BOHO Mae
CyTTEBE 3HayeHHs [Ans 3abesneyvyeHHs CNpaBeasIMBOCTI Y KpPUMiHanNbHOMY
npoueci. bo, npumipom, ynepemXeHiCTb CBigka, NOTepninoro, ekcnepTta
BPaxoOBYETbCA MNPU BU3HAYEHHI AOCTOBIPHOCTI BCTaHOBIIEHHS 06CTaBUH
KpUMiHarIbHOro NPaBOMOPYLUEHHS, WO BNAMBae Ha CnpaBeasiMBICTb KiHLEBOro
pilLEHHA Yy KpUMiHAmNbHIA cnpasi. Ta N HeynepemKeHICTb NOTepninoro, AKUn
3a3HaB WKOAWN Big KpUMIHANbLHOMO MpaBOMOpPYLUEHHS, 3aBXau nepebyBae nig
CYMHIiBOM. Ane > BiH, XO4 | nuwe B NEeBHUX BUNagKax, BUKOHYE YHKLiO
0OBUHYBaYEHHS.

Cnigumin i Npokypop AiIoTb Y Mexax peanisauil yHKLiI 00BMHYBa4YeHHSs, sika €
NOXiAHOK Big reHepanbHOi (PYHKUiT — «NPOTMAIA 3MOYMHHOCTI». TOMy iM Baxko OyTn
HeynepemkeHMMn B nepebiry 3acTocyBaHHS HOpM npasa. [Monpu ue, 3akoHOAaBeLb
CTaBUTb Nepea HUMU 3aBAaHHS LWLOA0 HeyrnepeaKeHoro AoCy40BOro po3cnigyBaHHs (CT.
2 KpumiHanbHOro npouecyanbHOro kogekcy VYkpainu), TO6TO HeynepemkeHoro
3aCTOCyBaHHA HOPM MpaBa, AKMMU perriaMmeHToBaHO MNOpALOK AiANbHOCTI Y 3a3HaYeHIn
cTafil npoBaKeHHS.
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